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THE USE OF THE CRIMINAL SANCTION 





Douglas R. Gill 


CRIMES — THE SUBJECT of the criminal justice proc- 
ess—are not natural phenomena. They exist entirely 
because society, through its legislatures and courts, has 
chosen to call some types of behavior crimes. The entire 
criminal justice process can come into play only with 
respect to those things we have chosen to call crimes. This 
article tries to deal with the questions of what determines, 
and ought to determine, whether an action (or failure 
of action) is called a crime and to suggest ways of thinking 
about what sorts of acts ought to be dealt with as crimes. 
What purposes are sought to be served by criminal pun- 
ishment? Which of these purposes does the criminal law 
serve particularly well? Why are special procedural re- 
quirements imposed before a person may be judged a 
criminal? How can the criminal sanction be used best? 


PURPOSES SERVED BY THE CRIMINAL SANCTION 





A variety of purposes may be served by convicting a per- 
son of a crime and imposing a sentence on him. In some 
cases, the sentence may serve only one purpose. In other 
cases, it may serve several purposes at the same time. 
Although there is no uniformly accepted classification of 
the purposes that may be served by imposing a criminal 
sentence, the following classification at least embraces all 
of the major ideas. 


Reformation. Variously called rehabilitation, or ha- 
bilitation, or treatment, or correction, reformation ex- 
presses one of the deepest hopes for the criminal sanction 
—the hope, or belief, that a convicted offender can be 
dealt with so that when he has completed his sentence 
(whether it be imprisonment or a less complete loss of 
freedom), he will be less likely to commit crime. A variety 
of approaches to achieving this effect have been sug- 
gested. Among them are trying to change the individual 
offender by treating the psychological (or even physio- 
logical) “causes” of his propensity to commit crime, to 
educate him or give him skills for coping with society, 
or to change his expectations about himself and the world 
he will return to when he completes his sentence. The im- 
portant characteristic about reformation as an intended 
effect of imposing the criminal sanction is that the effect 
is supposed to be on the individual offender —it is in- 
tended to control the future behavior of that individual. 


For the purpose of reformation, it is only indirectly 
relevant that the subject of the reformation has already 
committed a crime. If he has committed a crime but is 
not going to commit another one (a likely circumstance 
for many murderers, for example), reformation is beside 
the point. Trying to treat him so that he will not commit 
another crime is pointless since he would not commit 
another crime anyway. And, at least theoretically, a per- 
son who has never committed a crime but is very likely to 
do so in the future could be just as much in “need” of 
reformation as another who has committed a crime. The 
appropriate length of sentence for the purpose of refor- 
mation would be whatever length of time it would take to 
“reform” the offender. If the idea of reformation is car- 
ried to its logical extreme, the length of sentence would 
depend entirely on the susceptibility of the offender to 
reformation and not at all on the characteristics of the 
crime he had committed. 


Intimidation. Intimidation represents the idea of sen- 
tencing an offender to “teach him a lesson,” as a child is 
taught a lesson if he touches a hot stove or if his parent 
spanks him after he runs into the street without looking. 
The child then knows that if he runs into the street again 
he will be spanked. The hope is that the sentenced of- 
fender will thereafter take the threat of the law seriously, 
as a result of having been punished by the law, even 
though he did not take it seriously when it was only an ab- 
straction. In many respects, intimidation is only a special 
kind of reformation —the kind of reformation that takes 
place is a change in the offender's perception of what can 
happen to him if he commits a crime, which reduces the 
likelihood that he will commhit a crime again. One impor- 
tant difference, however, is that intimidation, unlike 
reformation, makes no sense unless the sentence is linked 
with a crime. If the sentence is not seen as a consequence 
of committing the crime, the lesson is lost. If a sentence 
were to serve only the purpose of intimidation, it should 
be only severe enough that the offender would take the 
threat seriously next time. 


Incapacitation. This aim of the criminal sanction also 
looks to the future behavior of an individual who has 
been convicted of a crime. It is, however, a substitute for 
reformation: If the offender cannot be changed, he will 
be so handled that he cannot commit future crimes. The 
ultimate form of incapacitation is, of course, the death 
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sentence, but prison sentences and even probation can 
also incapacitate. The persistent burglar will not commit 
further burglaries while in prison, nor will he commit 
further burglaries (or at least not as many) if he is closely 
enough supervised while outside of prison. Historically, 
there have been less subtle forms of incapacitation, such 
as cutting off the hand of a pickpocket. Incapacitation is 
a Close relative of reformation. It, too, looks to the future 
of the offender, and its usefulness is theoretically inde- 
pendent of whether the subject of the incapacitation has 
previously committed a crime. Incapacitation can work 
only if the person would otherwise commit future crimes, 
and will work if he is going to commit future crimes re- 
gardless of whether he has committed one in the past. If 
the sole purpose of a criminal punishment were to inca- 
pacitate, the appropriate length of the sentence would be 
as long as the offender’s tendency to commit another 
crime continued. 


General Deterrence. With general deterrence we move 
from aims for the criminal sanction that are intended to 
affect the individual offender to an aim that is intended 
to affect others. The idea of general deterrence is to use 
the individual offender to set an example. When consid- 
ering general deterrence as a basis for a criminal 
sentence, the key question is not what effect the sentence 
will have on the future criminality of the person being 
sentenced but what effect it will have on the future 
criminality of other people. The idea of general deter- 
rence is premised on potential offenders’ being aware, at 
least generally, of what consequences others suffer as a re- 
sult of their crimes and weighing, either consciously or 
subconsciously, the possible benefits from committing a 
crime against the chances of suffering a penalty as a 
result of committing the crime. We should note that it is 
what the potential offender thinks is the penalty and not 
the actual penalty that would influence his actions. Even 
if 90 per cent of armed robbers are apprehended and are 
sentenced to an average of 25 years’ imprisonment, the 
general deterrent effect is likely to be slight if potential 
robbers nevertheless believe that only a handful are ever 
caught and even then are given only token sentences. And 
the general deterrent effect may be very strong if a po- 
tential offender thinks he is highly likely to be caught and 
heavily sentenced, even if in fact his chances of being con- 
victed and sentenced are very slight. If the sole purpose of 
the criminal sanction were to act as a general deterrent, 
then the sentence would be scaled to what it takes to set 
an effective example for others. If this were the only pur- 
pose of the criminal sanction, it might be enough to sen- 
tence only every other offender because that might be a 
sufficient reminder to potential offenders that they are 
running too much of a risk by committing a crime. 


Moral Reinforcement. Some argue that the most pow- 
erful factor that prevents us from committing crimes is 
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strong feelings, shared widely within society, that certain 
kinds of behavior are wrong and should not be done, 
whether or not there is a criminal penalty for doing them. 
In other words, we do not commit crimes because of our 
sense of morals. One aim for the criminal sanction, then, 
is simply to reinforce this feeling that exists indepen- 
dently. 

In this view, the imposition of a criminal sanction 
serves as a symbol of society’s belief that criminal behav- 
ior is wrong, and thus keeps alive, or even strengthens, 
that moral sense. 

Moral reinforcement is closely related to general de- 
terrence. The effect of both is upon other people, rather 
than upon the person wh. has been convicted of the 
crime, and neither is dependent for its presumed effect 
on the “justice” of the conviction. In fact, the effect could 
be just as great if the individual were erroneously con- 
victed, so long as the error was not evident to the public. 
Moral reinforcement, however, is substantially different 
from general deterrence in one important respect — 
general deterrence can work regardless of whether the 
conduct being deterred is otherwise regarded as morally 
wrong; moral reinforcement can work only if it builds 
upon pre-existing feelings. Whether the criminal sanc- 
tion has the effect of moral reinforcement probably 
depends on whether a finding of criminality is seen as re- 
flecting a moral judgment. If a finding of criminality is 
morally neutral, it is unlikely to have any reinforcing ef- 
fect. A criminal sentence imposed only for the purpose of 
reinforcing morals would be severe enough to reflect so- 
ciety’s moral judgment of the offense. Moral reinforce- 
ment would also require that the sanction be imposed on 
every possible offense, because selectivity would suggest 
that the sanction did not reflect a moral judgment, but 
only a judgment of convenience. 


Retribution. Retribution might also be called revenge, 
vengeance, doing justice, getting even, or paying for a 
crime. By whatever name, this aim of the criminal sanc- 
tion differs from other aims of the criminal law we have 
reviewed in that it is backward-looking. All of the other 
purposes of the criminal sanction look to the prevention 
of future crime, by whatever method. Retribution, how- 
ever, is unconcerned with future crime. It looks solely to 
providing “just desserts” for a crime that already has oc- 
curred (providing just desserts might also have side ef- 
fects of moral reinforcement, or intimidation, or what- 
ever, but retribution is an end in itself regardless of those 
collateral consequences). Some believe that retribution is 
a valid purpose of the criminal law because it simply is 
right that the wicked be punished; others believe that 
retribution is a proper purpose because vengeance is a 
basic human instinct best met in an orderly manner; and 
others contend that it is not a sufficient end in itself but 
should be only a standard for limiting the criminal sanc- 
tions being imposed for other purposes: no sanction 





should be imposed to achieve incapacitation, general de- 
terrence, or anything else if it is greater than what is ap- 
propriate as just desserts for the crime the person has 
committed. Retribution requires that the criminal sanc- 
tion represent an appropriate payment for the offense 
committed. Thus the sentence based solely on retribution 
would be in direct proportion to the seriousness of the of- 
fense and would be uninfluenced by the likelihood of the 
offender’s committing another crime. 


The criminal sanction does not, of course, serve all of 
these purposes each time it is used. But every time it is 
used, it serves at least one of the purposes, and usually 
more than one. 


OTHER MEANS OF SERVING THE CRIMINAL 
LAW’S PURPOSES 


The only purposes served by the criminal sanction for 
which we can not find ready equivalents in law outside of 
the criminal sanction are moral reinforcement and retri- 
bution. 

Not only are many of the purposes of the criminal 
sanction the same as many of the purposes of civil laws, 
but also the consequences are much the same. Under the 
criminal law, a person might lose money through a fine; 
under the civil law he rhight suffer a financial loss to a 
person who sued him. Under the criminal law he might 
suffer a loss of freedom through imprisonment or proba- 
tion ; under the civil law he might suffer a loss of freedom 
through involuntary commitment to an institution or 
through quarantine. 


THE DISTINGUISHING FEATURES OF THE 
CRIMINAL SANCTION 





There are other ways the law can be made to serve many 
of the purposes of the criminal sanction. Intimidation 
and general deterrence are probably served by almost any 
provision of the law through which a person suffers some 
loss or penalty if he does not behave according to societal 
standard. For example, the law provides that a person 
who makes a promise in return for some benefit and then 
breaks that promise can be made to carry through with 
his promise. This law certainly acts as a general deter- 
rent to breaking contractual promises, even though 
breaking a promise is not a crime. A person who has once 
been sued for breaking a contract probably is also 
intimidated from doing it again. The law also provides 
that a person who holds two public offices must forfeit the 
“emoluments” (his profits) of the second office —and 
until 1971 provided that he had to pay $200 to any citi- 
zen who sued him for it. The law provides that a person 
who is nonwillfully late in listing his property with the tax 
supervisor must pay a penalty proportional to the amount 
of his taxes (instead of making nonwillful late-listing a 
crime). And the law provides that one who negligently 
leaves an object on his sidewalk is liable for any harm a 
passerby might suffer from falling over that object at 
night (instead of making a crime of leaving things on the 
sidewalk). All of these provisions seem likely to intimidate 
the person who has once suffered their consequences and 
to act as a deterrent to other people. 

Laws other than criminal laws also can be used to re- 
form or incapacitate people involuntarily. A person who 
is mentally ill and dangerous to others can be committed 
to a mental hospital and kept there until he is no longer 
mentally ill and dangerous. This is an example of an at- 
tempt to prevent dangerous conduct, without resorting to 
the criminal law, by either reformation or incapacitation. 
The dangerous mentally ill person may be locked away 
until he is cured (or reformed), or if he cannot be cured, 
he can be kept in the hospital (incapacitated). People 
with certain contagious diseases can be quarantined, a 
form of incapacitation. 


Even though there is a substantial overlap in the purposes 
and consequences to the individual of criminal and civil 
law, the criminal law does have a few distinguishing char- 
acteristics. 


Loss of Freedom As Punishment. Only under the crim- 
inal sanction may a person be deprived of his freedom for 
the purposes of deterrence, intimidation, moral rein- 
forcement, or retribution. Almost no kind of civil re- 
straint on freedom is ever authorized unless it is needed 
to prevent one from harming himself or someone else. 
A person can be imprisoned for a crime —for example, 
the person who kills another in a once-in-a-lifetime fit of 
rage and presents no danger of ever repeating his 
action —even though no claim can be made that incar- 
ceration is necessary to afford protection from that 
person in the future. This characteristic, however, does 
not distinguish all crimes from civil sanctions. Many acts 
that are called crimes carry only a theoretical possibility 
of loss of freedom (most motor vehicle offenses, for ex- 
ample), and a substantial number of crimes can be pun- 
ished only by fine. 


Blameworthiness. Much of the criminal law is applic- 
able to a person only if he has committed the undesirable 
behavior with a blameworthy state of mind. This is re- 
flected in the traditional requirement that a criminal de- 
fendant be shown to have “mens rea” (a guilty state of 
mind). It also is reflected in the insanity defense, which 
provides that a person may not be convicted of a crime if 
he did the criminal act (such as killing another person) as 
a result of “insanity.” The rationale underlying the in- 
sanity defense is that if a person is insane, he is not blame- 
worthy and thus not criminal. Also, with many crimes a 
good-faith mistake about an important fact could exoner- 
ate a person from what otherwise would be a crime. For 
example, a person who took a piece of property believing 
that it was his could not be convicted for stealing the 
property, even though in fact it was not his. The reason is 
that he had no guilty state of mind. The characteristic of 
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blameworthiness, however, does not distinguish all 
crimes. Many crimes today can be punished without re- 
gard to blameworthiness. For example, a person whose 
speedometer registers incorrectly because the service sta- 
tion has put tires of the wrong size on his car may never- 
theless be convicted of speeding. 


Moral Condemnation. Traditionally, there has been a 
moral stigma attached to conviction of a crime. This 
stigma arises from the recognition that conviction of a 
crime represents a judgment that the convicted person 
has willfully violated one of his basic obligations to his fel- 
lows. This moral condemnation could in some circum- 
stances be as serious, or even more serious, than the di- 
rect consequences of the conviction, such as imprison- 
ment or fine. Now, however, moral condemnation does 
not distinguish all criminal convictions. Many traffic 
offenses and other regulatory crimes carry no stigma and 
reflect no moral condemnation. 


Criminal Procedure. If a person is charged with a 
crime, he can be convicted only after a special procedure 
is followed. In short, a person may claim a number of 
protections, not available in other kinds of legal actions, 
that assure special care and great certainty before crimi- 
nal liability can be found. The criminal defendant is, for 
example, entitled to confront the witnesses against him, 
to have counsel for his defense, to refuse to give self- 
incriminating evidence, to be convicted only upon the 
unanimous verdict of a jury of his peers, and to be con- 
victed only upon proof beyond a reasonable doubt. This 
procedure that is followed in dealing with them is the one 
consistently distinguishing feature of those things called 
crimes (although some of the procedural requirements 
are slightly less demanding for “minor” criminal of- 
fenses). 


This review of the features of the criminal sanction that 
distinguish it from other types of sanctions (such as civil 
liability or civil commitment) has suggested that the only 
distinguishing characteristic that unites all crimes is the 
procedure that must be followed before the sanction is 
imposed. Other significant characteristics of crimes — the 
possibility of the loss of freedom as a punishment, the re- 
quirement of blameworthiness, and the implication of 
moral condemnation — apply only to some crimes. In the 
main, these are the “traditional” crimes that constituted 
most of the criminal law a hundred years ago— murder, 
assault, rape, theft, fraud, and so on. The remainder of 
the crimes, which far outnumber the traditional crimes, 
represent mainly twentieth-century additions to the list of 
crimes. Many of these violations are of regulatory mea- 
sures—laws that require people and organizations on 
penalty of criminal conviction to file papers on time, to 
obtain permits, to keep premises and equipment clean, to 
have the proper credentials before engaging in a trade, to 
handle materials in a certain way, to operate equipment 
according to rules, and so on. This kind of criminal 
offense has come to be known as malum prohibitum, or 
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an act that is wrong solely because the law says it is wrong 
and not because it is among those acts generally regarded 
as being “not right.” 

These offenses differ markedly in one important re- 
spect from more traditional crimes —to be guilty of one of 
these crimes, a person need not have a state of mind that 
is morally blameworthy — that is, it is not necessary that 
he have either willfully or recklessly violated the law. 
Thus, one who speeds because the tires on his car are too 
big and the speedometer registers incorrectly can be 
guilty of the criminal offense of speeding even though he 
is morally innocent. 

An important distinction also exists in regard to wheth- 
er the offender knows the behavior is criminal. With of- 
fenses that represent minimum moral standards of the 
community, we can say that a person either knows or 
ought to know that the action is wrong, regardless of 
whether he knows the specifics of the criminal offense. 
With regulatory offenses, there is no basis for assuming 
that a person should know what is wrong. 

These twentieth-century regulatory crimes are unlikely 
to result in the loss of freedom of the offender (although 
most carry that possibility), do not require blameworthi- 
ness, and do not usually reflect any moral condemnation. 
The purposes of the criminal sanction in these regulatory 
offenses are limited almost entirely to intimidation (show- 
ing the convicted offender that it is a bad idea to commit 
this violation again) and deterrence (convincing others 
that the violation does not pay). There is no intent to 
obtain reformation, incapacitation, moral reinforce- 
ment, or retribution through the application of the crimi- 
nal sanction to regulatory matters. But a person charged 
with any of them can claim the protection of criminal 
procedure. 


THE APPLICATION OF CRIMINAL PROCEDURAL 
REQUIREMENTS TO REGULATORY OFFENSES 





The rules of criminal procedure make the imposition of a 
criminal sanction more difficult than the imposition of a 
civil sanction. Why should the law impose barriers to a 
criminal conviction that do not also exist in regard to a 
finding of civil liability? Or, to pose the question differ- 
ently, why would a legislature, in seeking to control cer- 
tain kinds of conduct, seek to do it by a method that can 
come into play only after overcoming these special bar- 
riers? If the idea behind the special requirements of 
criminal procedure is that no one should be deprived of 
his liberty without a showing, for example, that the depri- 
vation is appropriate beyond a reasonable doubt, then 
the requirement of proof beyond a reasonable doubt 
should also apply to civil commitments and quarantines. 
But it does.not. Or, for example, if the idea behind the 
right to have legal representation is that no one should 
run the risk of a financial loss from court action without 
adequate representation, then the right should apply as 
well to civil suits for monetary damages. But it does not. 





It seems more likely that the special protection for 
criminal cases came about in response to “traditional” 
crimes, not regulatory crimes. Conviction of a “tradition- 
al” crime is especially and uniquely serious—not just 
serious in that the convicted person can lose his liberty or 
his money (for equal or even more serious losses can be 
suffered in civil court), but serious in that a criminal con- 
viction represents, as Henry Hart has argued, “a formal 
and solemn pronouncement of the moral condemnation 
of the community” for defaulting in “minimum obliga- 
tions of conduct which the conditions of community life 
impose upon every participating member . . . .” Cer- 
tainly, if a criminal conviction is the most serious conse- 
quence a society can visit upon one of its members, then it 
is fitting that the most careful consideration possible be 
given to the question of whether that “solemn pronounce- 
ment” should be made. 

But why, then, do the same rules of criminal procedure 
apply to other offenses that can be found in the statutes, 
such as failing to clean milk bottles as soon as practicable 
after emptying them (G.S. 106-249) and participating in 
more than one dance marathon in a 48-hour period (G.S. 


14-310)? Certainly these offenses, and scores more like 
them, are not failures to meet “minimum obligations of 
conduct,” and conviction of one of them is not a “formal 
pronouncement of moral condemnation.” 

Instead, it seems likely that criminal procedure applies 
to the imposition of sanctions to enforce regulatory mat- 
ters simply because we readily slip into the practice of 
making violations of regulatory matters “crimes,” instead 
of imposing civil sanctions of some kind. (Recently, there 
has been some use of civil monetary penalties as a sub- 
stitute for criminal penalties in certain forms of regula- 
tion such as pollution control. But making the violation 
of a regulation a misdemeanor is still the usual practice.) 
The profusion of criminal regulatory offenses seems less a 
result of a conscious choice to use the criminal sanction 
than it is a result of the force of habit. When we want 
something to happen, we make it a misdemeanor not to 
do it. When we want something not to happen, we make it 
a misdemeanor to do it. Rarely do we ask whether this is 
the best way to bring about the desired result ; we assume 
that it is not only the best way but also the only way. 

[Continued on page 15] 





have some effect on crime. 


Reformation. The record on reformation, or reha- 
bilitation, is not encouraging. There are relatively few 
careful examinations made of rehabilitative programs. 
Of these, most reveal no discernible differences be- 
tween the likelihood that its subjects will return to 
crime and the likelihood that they would return to 
crime if never exposed to the program. Rehabilitative 
effectiveness, to the extent that it has been shown, has 
been very limited and has occurred under special con- 
ditions difficult to generalize or duplicate. 


Intimidation. The limited evidence is mixed on 
whether the operation of the criminal sanction serves 
to intimidate from further crime those who are caught. 
For example, an examination of juvenile offenders 
suggested thai the convicted offender was as likely to 
commit further crimes as one who had gone unappre- 
hended. On the other hand, adult shoplifters have 
been shown to be far less likely to return to shoplifting 
if they have ever been apprehended (even if not con- 
victed) than are shoplifters who have gone undetected. 


Incapacitation. With present patterns in criminal 
sentences, the effect of incapacitation on the over-all 
crime rate is probably slight. Some very frequent 
crimes (breaking and entering and bad checks, for 
example) are committed largely by people who 
previously have been convicted of a nontraffic offense. 
Thus, they are crimes that might not have occurred if 
all offenders were effectively incapacitated. Their pre- 





How well does the criminal sanction serve its theoretical purposes? The following material summarizes 
some of what is known about the criminal sanction and each of the five ways in which it is thought to 


vious offenses, however, usually are not ones for which 
extensive sentences seem “just,” so the prospect of 
preventing those crimes through incapacitation is not 


great. 


General Deterrence. There can be little real ques- 
tion about the criminal sanction’s having a deterrent 
effect: in general, it has such an effect. Substantial 
questions do exist, however, about what types of crime 
can be prevented by general deterrence and what sort 
of risk must exist before the deterrent is effective. 
There is considerable evidence that general deterrence 
operates for regulatory crimes such as motor vehicle 
offenses and good indication that it is important in 
preventing property crimes. Both the severity of the 
threatened punishment and the certainty of its being 
imposed seem to affect the deterrent, but most evi- 
dence points to certainty of punishment as being more 
important than severity. 


Moral Reinforcement. There is good evidence that 
“internal controls” — inhibitions or moral values —lead 
people to conform to social norms and thus keep them 
from committing crime. But little is known about the 
“moral reinforcement” effect of the criminal law— 
that is, the extent to which the existence of criminal 
laws, or their enforcement, contributes to the mainte- 
nance of these internal controls and thereby reduces 
crime. 
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CRIME AND DELINQUENCY IN NORTH CAROLINA 





Stevens H. Clarke 


WHAT FIRST COMES TO MIND when one thinks 
about crime are exceptional cases — kidnappings of celeb- 
rities, multiple murders, multimillion-dollar robberies 
—which are widely publicized but affect very few persons 
directly. This article will deal with common crimes like 
burglary, larceny, assault, and robbery that rarely re- 
ceive publicity but victimize many persons. Most of what 
is said here will be in terms of numbers: crime rates, 
trends, and related figures. Statistics give the reader a 
highly abstract view that cannot convey the feeling of a 
person who returns from a vacation and finds his home 
broken into and his television set or clothing taken, or the 
feeling of a person who is robbed on the street at knife- 
point, or the daily experience of someone who must walk 
through an unsafe neighborhood every day. Perhaps the 
facts and figures here will be more meaningful if one re- 
members that they represent real human experiences of a 
rather grim and nasty sort. 

This essay will be limited, for the most part, to “index” 
crimes as defined by the Federal Bureau of Investigation: 
burglary (including breaking and entering), larceny, 
aggravated assault,! robbery, rape, and homicide. Cer- 
tain important areas will receive little or no attention: 
drug offenses, 2 vice (gambling, prostitution), organized 
crime, vehicular offenses such as drunken driving (a 
major killer), “white collar” crimes, and economic crimes 
such as consumer fraud. The principal questions ad- 
dressed will be these: How do North Carolinians perceive 
the relative importance of crime as a problem? What are 
the trends of FBI index crime in the recent past? Can 
these trends be projected into the future? What are some 
of the factors causally related to crime trends? What is 
the extent of crime victimization in North Carolina? 
Who are the victims? Who are the offenders? 


THE IMPORTANCE OF CRIME AS PERCEIVED IN 
NORTH CAROLINA 





Crime is at present near the top of the list of North Caro- 
lina citizens’ concerns and will continue to be so at least in 


1. As the FBI defines it, aggravated assault is essentially assault with 
a dangerous weapon or assault resulting in serious injury. See Federal 
Bureau of Investigation, Uniform Crime Reporting Handbook (U.S. 
Government Printing Office, Washington, D.C. 1966), p. 23. 

2. Readers interested in drug abuse and related data may wish to 
consult the North Carolina Drug Authority in Raleigh, the Charlotte 
Drug Education Center (Dr. J. McLeod), and the Institute of Govern- 
ment in Chapel Hill (Dr. G. Grizzle). 
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the near future. Two surveys, one conducted in 1971 by 
the Institute for Research in the Social Sciences (IRSS) of 
the University of North Carolina at Chapel Hill and one 
conducted in 1973 by the North Carolina Agricultural 
Extension Service (NCAES) of North Carolina State Uni- 
versity, provide ample evidence of this fact. The IRSS 
survey involved personal interviews with 1,145 adult 
North Carolinians, selected randomly from households 
across the state so as to provide a reliable cross-section. 
Ninety-one per cent of the survey respondents listed 
“crime” as an important problem facing people in the 
country; crime was second only to the high cost of living 
(94 per cent), rated ahead of the Vietnam war, pollution, 
race relations, and other problems. Fifty-one per cent of 
the respondents were “somewhat” or “very” worried 
about physical attack or theft of property affecting them- 
selves or a member of their households. However, only 
about one-fifth of the respondents said that they had re- 
cently taken defensive measures against crime, such as 
purchasing locks, alarms, or other security devices or pur- 
chasing a watchdog or weapon.3 

The 1973 NCAES survey of 3,115 heads of households 
—like the IRSS survey, a cross-section of the state — 
employed a self-administered questionnaire concerning 
community problems and the expenditure of public 
funds. Crime as such was apparently not listed as a pos- 
sible community problem for the respondent to choose. 
The cost of living ranked first; 83 per cent of the respon- 
dents saw it as a moderate or serious community 
problem. The use of illegal drugs ranked second with 61 
per cent. Adequacy of law enforcement ranked twenty- 
second with 40 per cent, well behind such concerns as rec- 
reation needs, medical needs, and assistance to the aged 
and poor. The responses regarding the allocation of pub- 
lic funds suggested that crime might have outranked 
other community problems if it had been listed as a pos- 
sible choice. Seventy-two per cent of the respondents fa- 
vored spending more public funds for “crime prevention 
and control,” 67 per cent favored spending for “control of 
organized crime,” and 76 per cent for “control of illegal 
drug use” — making “law and order” (composed of these 
three items) the top-ranking expenditure category, ahead 
of health and welfare, pollution, education, and job op- 


3. R. Richardson, O. Williams, et al., Perspectives on the Legal 
Justice System; Public Attitudes and Criminal Victimization (Chapel 
Hill: Institute for Research in the Social Sciences, University of North 
Carolina at Chapel Hill, 1972), pp. 1-9. 





The author's field at the Institute is criminal justice. He has special expertise in statistics. 


portunities (ranked second, third, and fourth respec- 
tively). Respondents in rural areas, small towns, larger 
towns, and cities over 50,000 population all agreed on 
ranking the law-and-order category first with regard to 
increased expenditure of public funds. Respondents with 
various levels of education, ranging from grade school to 
graduate school, also agreed on ranking law and order 
first. There were some differences among racial and in- 
come groups with respect to the importance of crime con- 
trol as an object of public spending. Whites at all income 
levels ranked it number one. Blacks’ responses varied with 
income; the low-income black group ranked it fourth, 
the middle-income group third, and the high-income 
group second; among blacks as a whole, job opportun- 
ities, health and welfare, and education ranked higher.4 

Thus far, citizen concern about crime has been dis- 
cussed as if crime were one homogeneous entity, which of 
course it is not. Which kinds of crime are North Caro- 
linians most disturbed about? The 1973 survey by the 
NCAES suggests that there is more concern about drug 
offenses than about other crimes; however, this is prob- 
ably more a reflection of attitudes about health and 
morals than of assessments of harm directly caused by 
crime — property loss and personal injury. Some recent 
data from Mecklenburg County provide an assessment of 
relative seriousness of various crimes in terms of harmful- 
ness to persons and property. All reports to the police in 
Charlotte and Mecklenburg County in 1971 of crimes of 
the FBI index type were scored for seriousness by means 
of the Wolfgang-Sellin index. (The Wolfgang-Sellin 
index,5 a scoring technique developed from the subjec- 
tive responses of many different groups of people, assigns 
to each crime incident a total score in which each ele- 
ment of property loss or personal injury receives a certain 
number of points. For example, if the crime results in the 
victim's death, 26 points are assigned, while minor injury 
only rates one point. Property loss can add from one to 
seven points, depending on the dollar value). As might be 
expected, offenses involving personal violence received 
very high individual scores in the Mecklenburg study — 
especially homicide, rape, and robbery—while the in- 
dividual scores of larceny, breaking and entering, and 
other property offenses were lower. However, when mul- 
tiplied by their total frequencies, the total scores of 
breaking and entering and larceny were much higher 
than the scores of violent crimes. This fact led the Meck- 
lenburg Criminal Justice Planning Council—a group 
composed of city, county, police, court, and correctional 


4. J. A. Christenson, People’s Goals and Needs in North Carolina, 
Vol. 1, pp. 19-22, Vol. 3, pp. 8-44 (North Carolina Agricultural 
Extension Service, North Carolina State University at Raleigh, 1974). 
Unlike the IRSS survey, the NCAES study underrepresented low- 
income, black, aged, and young persons somewhat, because sampling 
was done from a telephone book rather than from Census Bureau rec- 
ords. The possible distortions of this sampling method are discussed in 
Vol. 1, pp. 4-11. 

5. T. Sellin, and M. Wolfgang, The Measurement of Delinquency 
(New York: Wiley, 1964), pp. 401-12. 


officials — to designate larceny and breaking and entering 
as the highest-priority offenses for use of available federal 
crime prevention funds.6 


CRIME TRENDS IN NORTH CAROLINA 





Graphs 1A, 1B, and 1C show North Carolina's rates per 
100,000 population of total index crime and of individual 
index offenses as reported by the FBI yearly from 1960 
through 1972.7 (Rates are used rather than numbers of 
offenses to identify trends over and above what would be 
expected as a result of population growth). 

the state’s total index 
crime rate (Graph 1A) increased enormously during the 


As in the rest of the country,8 


1960s but in the early 1970s has shown signs of leveling 
off,®4 primarily because of a pause in the increase of the 
two most frequent index offenses, burglary and larceny 
(Graph 1B). The robbery rate (Graph 1C), although only 
a small part of the total index offenses, has increased very 
rapidly in the thirteen-year period and has not deceler- 
ated in the early 1970s. This may be due to the fact that 
robbery offenders tend to be somewhat older than burg- 
lary and larceny offenders, and to be concentrated in the 
20 to 24 age group (see Graph 4, page 9). If index crime 
rates are strongly related to the relative size of the 15 to 24 
age group in the population, the passing of the crest of 
the postwar “baby boom” may not be reflected in de- 
creasing robbery rates until the mid-1970s. (The age dis- 
tribution is considered further in a later section on of- 
fenders’ characteristics. ) 

The rate of the most frequent violent crime, aggra- 
vated assault (Graph 18), has not climbed as rapidly as 


6. See D. R. Gill, “Harm Caused by Crimes in Charlotte-Mecklen- 
burg,” and “Supplementary Information on Harm Caused by Crimes in 
Charlotte-Mecklenburg” (Chapel Hill: Institute of Government, Uni- 
versity of North Carolina at Chapel Hill, 1972), and Mecklenburg Crim- 
inal Justice Planning Council, “A Strategy for the Reduction of Crime 
in Charlotte-Mecklenburg” (unpublished; issued February 15, 1973; 
copies may be available from the Mecklenburg County manager's of- 
fice in Charlotte). 

7. Uniform Crime Report data from 1973 will not be available until 
August 1974 and are therefore not included in this paper. The graphs 
appearing herein are all ratio-scale graphs; i.e., the amount of vertical 
increase or decrease from one point to the next on each graph is propor- 
tional to the percentage change rather than the absolute change. 

8. From 1960 through 1972, the North Carolina index crime rate 
remained about two-thirds of the rate for the United States as a whole. 
In 1972, the rates of violent crime (homicide, rape, robbery, aggravated 
assault) were about the same in North Carolina (414.5) as in the United 
States as a whole (397.7), but the property crime rates (burglary and 
larceny) were much less for the state (1518.5) than for the entire coun- 
try (2431.8). 

8A. Crime data for 1973 were not available when this article was 
written. Changes in crime reporting — more inclusive reporting made 
possible by the Police Information Network and the FBI's redefinition 
of “index crime” to include larcenies under $50— make the 1973 index 
crime rate not strictly comparable with the 1972 index crime rate. 
North Carolina’s index crime rate in 1972 (old definition) was 1,933 per 
100,000; the comparable figure in 1973, adjusted to remove effects of 
reporting changes, was about 2,050— about 6 per cent higher than 
1972. Thus, the crime rate is still increasing, but not nearly as rapidly as 
in the years 1965-70, when the crime rate went from 980 to 1,861 —an 
average yearly increase of 18 per cent. 
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GRAPH 1A 
RATIO—SCALE GRAPH OF 
NORTH CAROLINA INDEX CRIMES PER 100,000 POPULATION, 
AS REPORTED BY F.B.I., 1960—72 
(Source: Uniform Crime Reports] 
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the total index crime rate during the thirteen-year pe- 
riod. Since most of those who commit this offense are 
probably over age 25, its rate may not be subject to 
changes in the population age 15 to 24, and thus may be- 
have differently in the 1970s and 1980s from burglary, 
larceny, and robbery rates. The rates of motor vehicle 
theft and forcible rape (not shown in graphs) seem to 
have leveled off in the early 1970s. The homicide rate has 
remained fairly stable throughout the thirteen-year per- 
iod, ranging from 7.5 to 12.8. 

During the 1960s and early 1970s, the index crime rate 
in metropolitan areas of the state increased rapidly, but 
no more rapidly than in nonmetropolitan areas; how- 
ever, the index crime rate in metropolitan areas 
remained about twice that of nonmetropolitan areas 
from 1960 through 1972. Partly as a result of population 
shifts and partly as a result of enlarged census definitions 
of metropolitan areas (“SMSAs”), the number of offenses 
in metropolitan areas, (note that this is not the same as the 
crime rate) increased from 37 per cent of the total of- 
fenses in 1960 to 60 per cent in 1972. 

Could the crime increase of the 1960s be primarily a 
result of changes in crime-reporting procedures or in the 
willingness of citizens to report crimes? The available in- 


GRAPH 1B 


RATIO—SCALE GRAPH OF BURGLARY, LARCENY $50 AND OVER, 


AND AGGRAVATED ASSAULT PER 100,000 POPULATION 
IN NORTH CAROLINA, 1960—72 


[Source: Uniform Crime Reports] 
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formation suggests that such changes were not a 
dominant factor in the crime increase. It is known, of 
course, that revision of police procedures has at times af- 
fected crime statistics dramatically.9 In North Carolina, 
the movement to improve police reporting and record- 
keeping techniques, assisted during the 1960s by the In- 
ternational Association of Chiefs of Police, was limited to 
metropolitan areas such as Greensboro and Charlotte; 
nevertheless, the crime rate increased equally fast in non- 
metropolitan and metropolitan areas of the state. If 
Charlotte’s'crime rate, depicted in Graph 2, can serve as 
an illustration, the proportionate increase was no greater 
during the years likely to have been affected by police 
department reporting and recording improvements (1967 
and 1968) than for the two prior years and the following 
year. 

If changes in police procedures did not play a substan- 
tial role, it still is possible that part of the crime rate in- 
crease was the result of a greater willingness of victims or 


GRAPH 1C 


RATIO—SCALE GRAPH OF ROBBERIES 
PER 100,000 POPULATION IN NORTH CAROLINA, 1960—72 


[Source: Uniform Crime Reports] 
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observers of crimes to report those crimes to the police, 
possibly due to a growing public consciousness of crime 
and readiness to communicate with law enforcement 
agencies. However, if this greater willingness to report 
crime to the police were a major factor, one would expect 
its impact on metropolitan crime rates to differ from its 
impact on nonmetropolitan crime rates— but, as we have 
seen, these rates have increased equally fast. It seems 
likely that most of the crime rate’s growth during the last 
decade has been real rather than apparent. 

Can North Carolina’s crime rate be expected to in- 
crease, to decrease, or to remain at its 1972 level? As al- 
ready noted, there are signs that the rate’s growth (see 
Graph 1A) may level off in the late 1970s. To consider 
what may happen to the crime rate in the future, we must 
consider some of the factors that may be causally related 
to the crime rate. Changes in the age distribution, urban- 


9. A classic example is described in J. F. Coates, “The Future of 
Crime in the United States from Now to the Year 2000,” Policy Sciences 
3 (1972), 27, 30. Official crime statistics in New York City increased 
enormously from 1965 and 1966, the first year after Howard Leary be- 
came police commissioner and insisted on full reporting. 





GRAPH 2 


RATIO—SCALE GRAPH OF ‘INDEX’ CRIMES PER 100,000 POPULATION 
IN THE CHARLOTTE, N.C., SMSA, 1960-1972 
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ization, and the possible effect of an economic recession 
will be considered here. Other factors may also influence 
delinquency and crime in various ways—the nature of 
family relationships, the equality of social and economic 
opportunity, systems of education, and possible changes 
in the criminal law and juvenile offense law or the crimi- 
nal justice system — but they are beyond the scope of this 
discussion. 

Let us first consider the age distribution of the state’s 
population. Age is a measure of the stage of physical, 
emotional, and intellectual development a person has 
reached, and may well be the most important factor, next 
to sex,!0 in determining the likelihood that a person will 
commit a criminal offense of a given type. Judging by ar- 
rest statistics (discussed in more detail below), those 
between-15 and 24 years of age are much more likely to 
commit index crimes than older or younger persons. The 
comparatively rapid growth of the 15 to 24 age group in 
the national population during the 1960s may have been 
responsible for a geometric increase in social disorder, in- 
cluding crime, because socializing institutions (composed 
primarily of older adults) were simply not prepared for 
the increase. As youths enter their middle and late teens, 
they must be integrated socially and economically into 
the adult world. The burden is on older people to help 
them make the transition to adulthood. Sudden changes 
in the ratio of the number of persons just entering 
adulthood to the number of older adults can be expected 


10. All statistical compilations I have looked at indicate that males 
are much more overtly delinquent and/or criminal than females. E.g., 
a national cross-sectional study of 847 boys and girls aged 13 to 16, 
based on confidential interviews, indicates that the percentage of boys 
who are more frequently delinquent than the median of the total group 
is twice that of girls, and that the percentage of boys who are more 
seriously delinquent than the median is twice that of girls; J. R. Wil- 
liams and M. Gold, “From Delinquent Behavior to Official Delin- 
quency,” Social Problems 20 (1972), 209, 215. In 1972, the number of 
males arrested for Part I offenses, as reported to the FBI, was 4.5 times 
the number of females arrested; Federal Bureau of Investigation, 
Uniform Crime Reports—1973 (Washington, D.C.; Government 
Printing Office, 1973), p. 131. This should not be interpreted to mean 
that girls and women do not play a large role in the “crime problem” — 
after all, they are the mothers, sisters, girl friends, and wives of the male 
offenders. 


to dislocate normal practices of socialization, and this 
seems to have happened following World War II in the 
United States, especially during the decade of the 
1960s—a result of the postwar “baby boom.” Available 
past and projected data indicate that from 1900 to 1990, 
this age ratio has drifted downward (due to decreasing 
birth rates and longer life expectancy), except for an up- 
surge during the 1960s. As the Panel on Youth of the 
President’s Science Advisory Committee recently put it: 


There has been only one major interruption in [the down- 
ward trend of the ratio]—a brief reproductive renais- 
sance between the mid-1940s and the mid-1960s— which 
produced a gross malformation of the age distribution, 
the immediate consequence of which has been the recent 
extraordinary exaggeration of the size of the ordinarily 
problematic youth group, relative to the numbers of 
adults available to cope with it.!! 


Two eminent writers on crime and drug abuse recently 
described the effects of the change of the age structure 
and associated factors during the 1960s as follows: 


. [M]uch of the increase in crime, welfare utilization, 
and heroin addiction can be explained by the sheer num- 
bers of young persons involved without adducing any the- 
ory about breakdown of the family, or the church, or of 
society .... But. . . changes in the age structure of the 
population cannot alone account for the _ social 
dislocations [including increased crime] of the 1960s... . 
It is possible that the sudden increase in the number of 
“risk” persons set off an explosive increase in the amount 
of crime, addiction, and welfare dependency. What have 
once been relatively isolated and furtive acts (copping a 
fix, stealing a TV) become widespread and group- 
supported activities . . . . The institutional mechanisms 
which could handle problems in ordinary numbers were 
suddenly swamped [in the 1960s] and may, in some cases, 
have broken down entirely [due in part to the change in 
the age structure]. The deterrent force of the police and 
the courts may not be great in normal times but it may 
have declined absolutely, not just relatively, in those ex- 
ceptional times. The increase in crime produced a less 
than proportionate increase in arrests and, of those ar- 
rested, probably a less than proportionate increase in 
penalties. If the supply and value of legitimate opportun- 
ities (that is, jobs [for young people]) were declining at 
the very time that the cost of illegitimate activities (that 
is, fines and jail terms) was also declining, a rational teen- 
ager might well have concluded that it made more sense 
to steal cars than to wash them.!2 


Graph 3 shows patterns of change in the ratio of the 
age 15 to 24 population to the older population from 
1900 to 1990, in North Carolina and the nation — and the 
two patterns are quite similar. (The 1980 and 1990 data 


11. N. B. Ryder, “The Demography of Youth,” in J. S. Coleman, et 
al., Youth: Transition to Adulthood, Report of the Panel on Youth of 
the President's Science Advisory Committee (Chicago: University of 
Chicago Press, 1974), pp. 45, 47-48. 

12. J. Q. Wilson and R. L. DuPont, “The Sick Sixties,” The Atlan- 
tic Monthly 232 (1973), 91, 98. Other factors mentioned as accom- 
panying the change in the age structure were the creation by the media 
of a “youth culture” tending to legitimize deviant behavior, enhanced 
personal mobility, and interclass contacts brought about by civil rights 
and poverty programs. 
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GRAPH 3 
RATIO OF POPULATION AGE 15—24 TO POPULATION AGE 25-64, 
NORTH CAROLINA AND UNITED STATES, FROM 1900 TO 1970 
AND PROJECTED FOR 1980 AND 1990 
(Sources: see TExT] 


NORTH CAROLINA 


UNITED STATES 


TO POPULATION AGE 25-64 


RATIO OF POPULATION AGE 15-24 





1 1 L " i 1 1 i 1 i 
1900 1910 1920 1930 1940 1950 1960 1970 19860 1990 





are based on projections by the Census Bureau and the 
Carolina Population Center at the University of North 
Carolina at Chapel Hill.!3) The lower of the two North 
Carolina projections (see broken lines in Graph 3) sug- 
gests that the age ratio may decrease below its 1950 level 
by 1990. It is probably too much to hope for that the 
crime rate will return to its 1950 or even its 1960 level, 
but if the age ratio is an important factor in crime trends, 
there may be hope for some decrease or at least a stabili- 
zation in the index crime rate by the 1980s. 

How will urbanization of its population affect North 
Carolina's crime rate? Although farm population has 
been declining rapidly for many years (from 17.7 per cent 
of the total population in 1960 to 7.4 per cent in 1970), a 
majority of the state’s residents (57.9 per cent) still lived 
outside metropolitan areas in 1970. However, the 
metropolitan areas are growing fast; while the state pop- 
ulation increased by 11.5 per cent from 1960 to 1970, the 
metropolitan population increased by 22.8 per cent. 
(Much of this metropolitan growth —41.4 per cent — was 
in the “urban fringe” areas immediately surrounding cen- 
tral cities of 50,000 or more population, which are now 
the fastest-growing areas of the state). The gradual in- 
crease in the concentration of the state’s population in 
and around urbanized areas has continued since the last 
century, and is not likely to stop.!4 This will probably 
exert an upward pressure on the statewide crime rate. 
However, it should be remembered that during the 1960s 
the crime rate increased no faster in metropolitan areas 


13. In Graph 4, the United States projections were found in Ryder, 
“The Demography of Youth,” p. 47, and based on United States Bureau 
of the Census, Current Population Reports, Series P-25, No. 470, 
“Projections of the Population of the United States, by Age and Sex: 
1970 to 2020,” Table 2, Series D (Washington, D.C.: Government 
Printing Office, 1971). The North Carolina projections were supplied 
by Robert Krasowski and Professor C. H. Hamilton of the Carolina 
Population Center (University of North Carolina at Chapel Hill), and 
are based on two different sets of assumptions about migration, mor- 
tality, and age-specific fertility rates. 

14. C. H. Hamilton, North Carolina Population Trends, Vol. 1 
(Chapel Hill: Carolina Population Center, University of North Carolina 
at Chapel Hill, 1974); pp. 66, 76; also see T. E. Steahr, North Caro- 
lina’s Changing Population (Chapel Hill: Carolina Population Center, 
University of North Carolina at Chapel Hill, 1973), pp. 39-43. 
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of the state than in nonmetropolitan areas, and that the 
apparent stabilization or downturn of the statewide crime 
rate in the early 1970s appears in both the metropolitan 
rate and the nonmetropolitan rate. It would seem that 
whatever the other factors were that forced the state's 
crime rate up during the 1960s, they were acting much 
faster (nearly tripling the crime rate) than the metropoli- 
tan population increased. It seems reasonable to con- 
clude that, while urbanization will continue to exert an 
upward force on the crime rate, it is probably not nearly 
so significant in its influence as the other factors— prob- 
ably including the changing age distribution—that 
pushed crime up in the 1960s and will have a dominant 
effect on crime in the next ten to twenty years. 

If there is an economic recession in the 1970s, will it 
have an important effect on crime? A paper prepared re- 
cently for the United States Department of Justice con- 
cludes that, although the economy is now entering a re- 
cession (an increase in unemployment and a decrease in 
production and real income), there is no strong indica- 
tion that the recession will increase crime. From his sur- 
vey of the literature, the writer concludes: 


In brief, based on the evidence which we have at hand, 
economic hardship, as reflected in declining real income 
and rising unemployment, cannot be securely linked to a 
rise in the level of criminal activity.15 


THE EXTENT OF CRIME VICTIMIZATION AND 
THE CHARACTERISTICS OF VICTIMS 





As early as 1966, it has been known that a great 
deal of serious crime is never reported to police by victims 
or eye-witnesses. A study published in the report of the 
President’s Crime Commission, carried out by the Na- 
tional Opinion Research Center (NORC) in 1965-66, sur- 
veyed 10,000 households (32,966 persons) across the 
United States. It revealed an index crime rate about twice 
that reported by the FBI Uniform Crime Reports (UCR) 
for 1965, as Table 1 shows. 

The NORC study also inquired into the reasons vic- 
tims gave for not reporting crimes. The reasons most fre- 
quently given were that the police could do nothing about 
the crime incident, that the incident was a “private mat- 
ter,” and that the victim did not want to harm the 
offender. (The last reason was especially common in con- 
nection with aggravated assaults, many of which occur 
within a family relationship.) 

Although the milestone NORC victimization survey 
and similar contemporaneous studies pointed to a large 
gap between the extent of crime as reported to the police 
and the extent of actual crime, several years passed be- 
fore the federal government began to monitor crime vic- 
timization regularly. The results of this program have (as 


15. T. J. Orsagh, “The Potential Effect of Recession and the Energy 
Shortage on the Crime Rate,” (Department of Economics, University of 
North Carolina at Chapel Hill, February 1974), p. 21. 





GRAPH 4 


NORTH CAROLINA ARRESTS REPORTED TO F.B1I. 
FOR 1972, BY OFFENSE AND AGE GROUP 


[based on reports from 86 agencies serving 46% of the total state 
population, including all metropolitan areas.) 
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of May 1974) still not been published in their entirety; 
however, some advance information about the findings is 
available. Covering experience with crime during the 
year 1972 in thirteen major cities, a survey conducted by 
the Census Bureau for the Law Enforcement Assistance 
Administration found that the ratio of reported to 
unreported crime (including larceny of property valued 
under $50 as well as “index” crime, but excluding homi- 
cide) varied among the thirteen cities — ranging from 1.4 
to 5.1, with an over-all ratio of about 2.6. Assault and 
rape were most often unreported, and— presumably for 
insurance reasons— automobile theft was most often re- 
ported. Victimization rates varied widely from city to 
city.16 

What is the extent of crime victimization in North 
Carolina? The IRSS interview survey in 1971 of 1,145 
adults across the state inquired about experiences with 
crime during the year 1970-71. The resulting data are 
difficult to compare with those published by the FBI and 
other victimization studies because nonstandard def- 
initions of offenses are used (for example, the category 
of “theft” apparently includes breaking and entering in 
which no property damage occurred as well as larceny). 


16. Criminal Justice Newsletter 5, no. 8 (National Council on Crime 
and Delinquency, Hackensack, N.J., April 22, 1974), 25-26; The New 
York Times, Jan. 7, 1974, pp. 1, 34, and April 21, 1974, sec. IV, p. 6 
(articles by David Burnham); United States Department of Justice, 
Crime in the Nation’s Five Largest Cities: Advance Report 
(Washington, D.C.: United States Government Printing Office, April, 
1974). 


The survey does include consumer fraud, which, although 
not necessarily a crime in a legal sense, may cause losses 
equal to those caused by thieves and burglars. Table 2 
indicates the proportions victimized by various offenses. 

About 53 per cent of adult North Carolinians reported 
that they had been victimized in one or more of the ways 
listed in Table 2. Thirteen per cent reported “thefts” 
from themselves or members of their households during 
1970-71; as defined in this study, theft includes all lar- 
ceny and most burglary and breaking and entering. Nine 
per cent were victimized by consumer fraud, including 
nondelivery of goods and defective merchandise not re- 
placed by the seller. Nearly 6 per cent reported property 
damage, if damage resulting from vandalism and from 
breaking and entering is included. Three and six-tenths 
per cent sustained losses due to worthless checks or other 
credit fraud. Nearly 3 per cent suffered personal injury or 
property damage attributed to a reckless or drunken 
driver. Two and six-tenths per cent were victims of 
completed or attempted assaults or robberies.!7 

In the IRSS survey, half of the respondents who said 
that they had known about or observed an incident about 
which they “thought that maybe the police should be 
called” also said that no one had reported the incident to 
the police. No figures for reporting specific types of inci- 
dents or offenses are available in the survey publication. 
Among the reasons given for failing to report to the po- 
lice, the most common were desire to avoid involvement 
or trouble, fear of being harmed by the offender, desire 
not to harm the offender, feeling that reporting was 
someone else’s responsibility, belief that the evidence was 
insufficient, and belief that the police could not do any- 
thing about the incident. Nearly 12 per cent of those who 
did not report said they could not or did not know how to 
contact the police.!8 

Which characteristics of North Carolina citizens influ- 
ence their chance of becoming targets of various types of 





Table 1 


Comparison of Index Crime Rates per 100,000 Population as In- 
dicated by National Opinion Research Center Victimization Survey 
(1965-66) and by UCR for 1965 (Uniform Crime Reports figures 
adjusted to remove offenses not committed against individuals and 
households) 





Ratio of NORC 
to UCR 


Offenses against 1.94 
persons (homicide, 
rape, robbery, 

aggravated assault) 





Offenses against 
property (burglary, 
breaking and 
entering, larceny 
$50.and over) 














17. Richardson, Williams, et al., Perspectives on the Legal Justice 
System, pp. 17-24. Table 2 is taken, with clarifying modification of def- 
initions, from Table II-4, pp. 23-24. 

18. Ibid., pp. 30-32. 
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Table 2 


Crime Victimization During Year 1970-71 of Members of Households of 1,145 North Carolina Adults Interviewed by UNC 
Institute for Research in Social Sciences 





Type of 
Victimization 


Percentage 
(N = 1,145) 


Content of Victimization 





1. Theft 13.2% 


Attempted, completed thefts from respondent or member of his household: from vehicles, 


persons or their property. Thefts involving property reported separately. (This category 
apparently includes breaking and entering and burglary combined with larceny, in which 
no property damage was done). 


. Consumer fraud 


Includes nondelivery of mail-ordered goods; defective merchandise not replaced or refunded; 


deficient repair work; interesé charges greater than original agreements; fraudulently billed 
telephone calls; refusals to make repairs by landlords, builders, and realtors. Excludes incidents 
in which no monetary loss was reported. 


. Neighborhood nu+ 
sances, disturbances 


. Property damage, 
vandalism 


. Credit fraud 


. Threatened assault 


Disorderly neighbors, public drunkenness, window-peeping, trespass, and loud and speeding 
vehicles, Excludes incidents in which police are not called. 


Destruction, disfigurement or defacement of any person’s property. Damage resulting from a 
reckless or drunken driver excluded and coded under vehicular offenses. 


Forging and uttering bad and worthless checks; illegal use of credit devices. Excludes compen- 
sated worthless checks. 


Threats in person or by phone, threatened sexual assaults and threatened assaults accompanying 


property damage or attempted theft. 


. Vehicular 


Instances in which the respondent or a member of his household was injured, or his vehicles 


or property damaged, by someone the respondent felt was a drunken or reckless driver. 


. Assault or robbery, 
armed and unarmed 


. Familial 
. Theft with property 


damage (breaking and 
entering, burglary) 


11. Drug offenses 1.0 


12. Sexual assault 0.2 
and molestation 


Attempted and executed assaults against respondent or member of his household; robberies 
both attempted and completed. 


Abandonment or nonsupport of spouse or children in direct violation of court orders. 
Breaking and entering of vehicle or structures pursuant to larceny. 


The attempted sale or attempted transfer of drugs. 


Sexual assault and abuse of any kind. 


Source: R. Richardson, O. Williams, et al., Perspectives on the Legal Justice System: Public Attitudes and Criminal Victimization (Chapel Hill: 
Institute for Research in Social Sciences, University of North Carolina at Chapel Hill, 1972), pp. 18-24. 





crime? This question cannot be answered definitively, but 
some recent data shed considerable light on the subject. 
Unfortunately, the only available statewide North Caro- 
lina victimization data — those of the 1971 IRSS survey — 
are not helpful. The IRSS survey report presents its find- 
ings with all forms of victimization combined, ranging 
from the serious (such as armed robbery) to the trivial 
(such as being disturbed by disorderly neighbors.) This 
all-inclusive definition of victimization practically 
guarantees that the measurement of victimization (so de- 
fined) will be greatly influenced by the willingness of the 
respondent to talk to the interviewer—so greatly that 
many aspects of specific crime victimization are ob- 
scured. The IRSS researchers concluded that their find- 
ing of somewhat greater victimization for high-status, 
white, and young respondents was probably due to a 
greater tendency of such respondents to answer ques- 
tions.!9 

With regard to the characteristics of crime victims, 
some data relating to Charlotte — probably fairly repre- 
sentative of other urbanized areas of the state —suggest 
that the racial characteristics of the area where a person 
resides, and to a much lesser extent the income charac- 


19. Ibid., pp. 27, 24-27. 
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teristics of the area, have a great influence on his chance 
of becoming a victim of certain types of crime. The Char- 
lotte data concern residential burglaries reported by the 
police to the FBI for the year 1971. (Burglary, including 
breaking and entering, is the largest category of FBI in- 
dex crimes, and more than half of the burglaries com- 
mitted have homes as their target.) Comparing the re- 
ported residential burglaries per thousand housing units 
with race and income data across census tracts (58 small, 
relatively homogeneous areas used for aggregation of cen- 
sus data) revealed that the percentage of nonwhite resi- 
dents in a census tract was strongly related to the chance 
that a residence located within the tract would be broken 
into in the course of a year—so strongly that the percen- 
tage of nonwhites accounted for 66 per cent of the varia- 
tion in the residential burglary rate among all tracts.20 
Median income was very much less important; when 
combined with race, it proved to be insignificant, but 


20. See S. H. Clarke, “Burglary and Larceny in Charlotte-Mecklen- 
burg: A Description Based on Police Data” (Chapel Hill: Institute of 
Government, University of North Carolina at Chapel Hill, 1972), pp. 
6-7, Graphs 1, 2. Multiple regression analysis performed later showed a 
multiple R of 0.81 for percentage of nonwhite (F equals 55.9), and 
showed the insignificance of median tract income and the ratio of the 
population age 15 to 24 to the population age 25 to 64. 





when analyzed by itself, it explained 28 per cent of the 
variation and was negatively correlated with burglary. In 
other words, the greater the percentage of nonwhite res- 
idents in an area, the greater the chance that a home 
would be victimized; and to a much lesser extent, the 
lower the median income, the greater the chance of 
victimization.21 

The study cited earlier of the nation’s largest cities 
agreed with the Charlotte burglary study in finding that 
households headed by members of minority races were 
more likely than white households to be burglarized; no 
clear pattern with respect to income was found. Persons 
from families with incomes of less than $10,000 had a 
higher rate of victimization with respect to robbery and 
larceny “with contact” (pocket-picking and _purse- 
snatching) than those from more affluent families; how- 
ever, the chance of incurring larceny “without contact” 
(theft from home or automobile) tended to rise with the 
level of family income. Blacks and other minority-group 
members had higher victimization rates than whites with 
regard to robbery and aggravated assault. For most types 
of victimization, persons under age 35 were more likely to 
be victimized than older persons, and males more likely 
than females.22 

To conclude the discussion of characteristics of crime 
victims, we may say that although there are no published 
data adequate to describe the entire state, available in- 
formation suggests that minority group and lower-income 
citizens bear a greater burden than other citizens of 
victimization from residential burglary, robbery, larceny 
with contact, and aggravated assault, at least in urban- 
ized areas. Therefore, although we are far from having a 
well-developed “victimology” (a method of determining 
the likelihood that a person will be victimized based on 
his personal and social characteristics), we can at least 
conclude that crime victimization is not primarily a white 
middle-class problem. 


CHARACTERISTICS OF CRIMINAL OFFENDERS 





Regrettably, when people commit crimes, they do not 
leave at the scene a note listing their sex, age, 1Q, and 
other statistics that crime researchers are so fond of. Ob- 
servers’ reports are not uniformly reliable, and the most 
common index crimes — property offenses — are rarely ob- 
served by anyone other than the offenders. Therefore, 
answering the question “What kinds of people commit 
index crimes in North Carolina?” can be by estimation 
only. The best data available for this purpose are arrest 


21. The negative relationship with income seems to hold for burglar- 
ies involving up to $500 worth of stolen goods, but not for the compara- 
tively few involving greater amounts. For those involving more than 
$2,000, higher-income homes have — as might be imagined —a greater 
chance of being the target of burglars. Clarke, “Burglary and Larceny 
in Charlotte-Mecklenburg.” 

22. United States Department of Justice, Crime in the Nation’s Five 
Largest Cities, pp. 2-3. 


statistics.23 One who uses data on arrestees must as- 
sume that arrestees are more ar less typical of the offend- 
ers that commit offenses of the type which they are 
charged. This assumption is, I think, safe enough for the 
present purpose — providing a broad, general picture of 
crime in North Carolina.24 The fact is, however, that 
the perpetrators of most index offenses escape arrest.25 
The FBI Uniform Crime Report for 1972 provides 


data2 on arrests in North Carolina for “Part I” 
fenses (index offenses plus larceny under $50 and man- 


slaughter by negligence), based on reports received from 
88 law enforcement agencies serving 46 per cent of the 
state’s population and including all metropolitan areas. 
These data indicate that 82 per cent of those arrested 
were male, 43 per cent were white, and 57 per cent non- 
white. The age distribution of those arrested for the four 
most frequent Part I offenses is shown in Graph 4 (page 9). 

The Graph 4 data suggest strongly that most of those 
who commit Part I offenses are under age 25, even 
though these data may exaggerate the contribution of 
teenagers to the total number of offenses.2”7 The various 
Part I offenses apparently have quite different age distri- 
butions for which there are no clear explanations at the 
present time, even in theory.28 Most burglary and lar- 
ceny arrestees are under 20, one-fifth are 20 to 24, and 
between one-fourth and one-fifth are over 24. We may 
hypothesize tentatively that teenagers are attracted to 


23. Data on actual delinquency, based on anonymous self-adminis- 
tered questionnaires recently completed by junior and senior high 
school students in Charlotte-Mecklenburg schools, are now being ana- 
lyzed and should provide a better profile of school-age offenders (in 
urbanized areas, at least) than police and court data can. 

24. Two possible objections to using arrestee data for the purpose of 
describing the offender population are: More skillful criminals are not 
so likely to be arrested as less skillful criminals, and are therefore inade- 
quately represented in arrestee statistics. This objection is not too 
problematic if one assumes, as I do, that most burglaries, larcenies, and 
robberies are committed by opportunistic (and relatively unskilled) of- 
fenders and the number committed by “professionals” constitutes only a 
small fraction of the total index offenses. (2) The most frequent 
offenders are mostly likely to be arrested, other things being equal, and 
are therefore overrepresented in arrestee data. This objection is valid if 
we are interested in who the typical offender is, but not if we are in- 
terested in who commits the typical offense. 

25. In 1972, for the South Atlantic states including North Carolina, 
the FBI reported the following percentages of crimes reported to the 
police as being “cleared” (solved) by arrest: burglary, 20.0 per cent; 
larceny of $50 and over, 12.8 per cent; aggravated assault, 67.7 per 
cent; auto theft, 20.4 per cent; robbery, 27.9 per cent; forcible rape, 
62.1 per cent; and homicide, 85.0 per cent. (The true clearance-by- 
arrest percentages are usually much less than these, of course, since in 
all categories except homicide and auto theft, many offenses are not 
reported to the police.) 

26. The data referred to was provided by the FBI upon request in 
computer printout form, and have not been published elsewhere. 

27. The age distribution of arrestees probably exaggerates the contri- 
bution of offenders under 20 to the total numbers of offenses 
committed, because younger offenders probably have a somewhat 
greater chance of being arrested than older offenders. 

28. One criminologist regards the failure to explain age variations in 
criminality as the major shortcoming in theories of crime and delin- 
quency at the present time. See Robert Martinson, “The Myth of Treat- 
ment and the Reality of Life Process” (paper delivered at meeting of the 
Eastern Psychological Association, Philadelphia, April 18, 1974; the 
author is chairman of the Department of Sociology at City College of 

New York). 
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burglary and larceny because of the low risk of apprehen- 
sion (see footnote 25), but “outgrow” these offenses by 
their late twenties. Robbery is much less frequent in the 
early teens, but more frequent later, peaking sharply in 
the early twenties. 

Aggravated assault — like robbery a violent offense, but 
presumably characterized by less “rational” motives — 
also peaks somewhat in the early twenties, but persists 
into later adulthood, with a majority of the offenders 
(according to these data) over age 24. Since aggravated 
assault usually occurs in the context of a personal or fam- 
ily relationship, we may suppose that this offense is often 
the product of strains affecting family members or ac- 
quaintances that occur later in life, when adult roles are 
firmly established. 

Table 3 shows the comparison of the income distribu- 
tion for persons arrested in Charlotte in 1971 for burglary 
and for larceny (the two most numerous index offenses) 
with the income distribution of all Charlotte men aged 16 
to 44, including those from a few contiguous census tracts 
lying partly outside the city.29 (There is no reason to 
suppose that these Charlotte data are untypical of other 
urbanized areas of the state.) The median family income 
of those arrested for these two crimes was substantially 
less than that of the comparable general male population 
($5,110 and $5,573, respectively, compared with $8,857), 
and the fraction of those in the lowest income group was 
more than three times as large for the arrested persons as 
for the comparable general male population, while the 
fraction in the next-to-lowest income group was 14 times 
as large for the arrestees. These figures support what 
common sense would suggest: that those who commit 
burglary and larceny are likely to live in the poorer 





Table 3 


Comparison of Income Distribution of Persons Arrested in Charlotte 
in 1971 with That of All Male Residents Age 16-44 in 1970 





Persons Arrested 
for Burglary 
(Breaking and 
Entering) 
(Total 310) 


Charlotte Male 
Residents, 
Age 16-44 

(Total 58,244) 


Persons Arrested 
for Larceny 
(Total 289) 





Median 1969 income 
of census tract 
of residence 
$0-3,999 
$4,000-6,999 
$7,000-9,999 
$10,000-12,999 
$13,000 and over 


Median income of 
group (estimated 
by interpolation) 

















29. Actual individual income of the arrestees was not available: 
therefore the median 1969 income of families and unrelated individuals 
of the census tracts in which they resided was used as a proxy. Because 
all burglary-larceny arrestees were age 16 or over, 94 per cent were 
under age 45, and most were male (96 per cent for burglary arrestees 
and 87 per cent for larceny arrestees), the arrestees’ income data are 
compared with the figures for males age 16 to 44 living in the same areas 
in which the arrestees resided. (The arrestee data were collected by the 
Institute of Government, University of North Carolina at Chapel Hill, 
from police and court records). 
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neighborhoods of the city and to be individually poorer 
than members of the comparable general population. 

Those arrested for index offenses tend to have low 
incomes and to be disproportionately nonwhite (57 per 
cent, at a time when about 23 per cent of the total state 
population was nonwhite). Can the greater likelihood of 
arrest for nonwhite and low-income persons be a result of 
selectivity (conscious or unconscious) with regard to race 
and social class by law enforcement agencies? Studies of 
self-reported delinquency in the United States suggest 
that such selectivity partly, but not entirely, explains the 
greater arrest rate among nonwhite and low-income per- 
sons.30 Some of the differences in the frequency and 
ably due to true differences in the frequency and 
seriousness of criminal behavior between whites and non- 
whites and between low-income and higher-income per- 
sons. 

To summarize, the available data indicate that persons 
who commit index offenses are typically male, young (of- 
ten in their teens and usually under 25), and are 
nonwhite and poor (or from low-income areas) more of- 
ten than the general population. Among those who 
commit robbery and aggravated assault, there is a greater 
proportion in the early twenties and a greater proportion 
over 24 than among those who commit burglary and lar- 
ceny. Finally, it appears that a great many, perhaps four- 
fifths, of those who commit the most frequent index of- 
fenses, burglary and larceny, are in their middle or late 
teens. 


CONCLUSION 





We have seen that North Carolinians are quite concerned 
about crime, and justifiably so. The index crime rate has 
nearly tripled since 1960, probably reflecting a real in- 
crease in per capita crime rather than a change in crime 
reporting — an increase that potentially affects everyone 
in the state, especially members of minority groups and 
low-income persons in metropolitan areas. Although an- 


30. There are several reasons why the nonwhite or low-status person 
who commits an offense may be more likely to be apprehended than a 
white or higher-status person who commits the same offense. Racial or 
social prejudice cannot be discounted as a factor. Police probably tend 
to patrol low-income and nonwhite neighborhoods more heavily; this 
may raise the chance of apprehension of low-income offenders, who are 
probably more likely than higher-income offenders to commit their 
offenses in such neighborhoods. Victims of crime in low-income 
neighborhoods, less able to bear their losses than more affluent citizens, 
may be more desirous of vigorous law enforcement. In exercising their 
considerable discretion to arrest or release a suspect, law enforcement 
officers may be influenced by perceived attitudes toward authority of 
lower-status suspects. Unfortunately, there are no self-report data on 
adult crime that can be used to establish whether race and income se- 
leccivity does affect arrest practices. There are considerable data on 
juvenile offenders, generally tending to show somewhat higher 
frequency and/or seriousness of delinquency among blacks than among 
whites and among lower-status youngsters than among higher-status 
youngsters, but not so great a difference as official arrest figures would 
suggest. Findings vary on whether there is social class discrimination in- 
volved in apprehension by police. See, e.g., T. Hirschi, Causes of Delin- 
quency (Berkeley: University of California Press, 1969), and Williams 
and Gold, “From Delinquent Behavior to Official Delinquency,” pp. 
209-29. 





alysis of demographic trends suggests a downturn or 
stabilization of the crime rate by the 1980s, when the 
postwar “baby boom” has passed, this gives us little com- 
fort in 1974. Despite our ability to describe crime, of- 
fenders, and victims—which is much greater now than 
fifteen or twenty years ago, probably due to the great 
upsurge of interest in crime during the 1960s — it is fair to 
say that we still do not know what to do about it. 

A number of approaches to reducing crime have been 
recommended in recent years, including intensified of- 
fender rehabilitation efforts, diversion of the offender 
from the criminal justice system, crime-specific deter- 
rent tactics by police, general social reform, reform of 
criminal and juvenile offense laws, and improvement of 
the criminal justice system according to some objective 


THE USE OF THE CRIMINAL SANCTION 


standard of quality. Each of these approaches has some 
merit, but each is also controversial in some respect with 
regard to its effectiveness in preventing crime. A general 
discussion of effectiveness is beyond the scope of this arti- 
cle, but it is safe to say — despite often-heard claims —that 
no method of crime prevention can guarantee results. 
The best policy may be to encourage cautious experimen- 
tatton — to try a limited number of judiciously chosen ap- 
proaches and to evaluate them as rigorously as possible. It 
is unrealistic to expect a “cure” for the crime problem as 
dramatic as, say, the Salk vaccine, but if we keep trying 
cautiously, evaluating honestly, and then trying again, 
using whatever we can learn about what does and does 
not work, perhaps we can reduce the crime problem to 
manageable dimensions. 





[continued from page 5} 


LIMITING THE USE OF THE 
CRIMINAL SANCTION 





The traditional (pre-twentieth century) use of the crimi- 
nal sanction in America for intimidation, deterrence, 
moral reinforcement, or retribution in cases of morally 
condemnable behavior has been undercut by the twen- 
tieth-century explosion in the use of the criminal sanction 
to enforce regulatory measures. 

If regulatory measures are to be complied with, must 
violations of them be made crimes? Probably not. It 
seems that intimidation or deterrence in regulatory mat- 
ters could be served as well by civil monetary penalties as 


by criminal monetary penalties. 

But even if civil penalties would work as well as crimi- 
nal penalties in enforcing merely regulatory laws, is there 
any reason to prefer the civil to the criminal penalty? 
Proponents of the argument that criminal regulatory of- 
fenses could better be handled as civil matters make two 
claims: (1) using the criminal sanction to control the kind 
of behavior dealt with by regulatory offenses squanders 
the unique attributes of the criminal sanction; and (2) 
the purposes served by applying the criminal sanction to 
regulatory requirements can be better served by the use of 
other sanctions. They argue that the criminal sanction is 
better reserved for behavior that is morally blameworthy 
—that to treat noncleaning of milk bottles and overly fre- 
quent marathon dancing as criminal is to run the risk of 
diluting the solemnity and seriousness that should attach 
to criminal judgments in order that the criminal sanc- 


tion have maximum effects of deterrence and moral rein- 
forcement. These proponents of civil sanctions further 
argue that to use the criminal sanction to enforce regula- 
tory requirements is only second best, since the same 
effect could be more efficiently achieved through other 
legal devices, especially a civil monetary penalty, which 
the state could call into play for violation of its regula- 
tions without the necessity of meeting the special proce- 
dural requirements for a criminal conviction. Effective 
enforcement of regulatory measures demands prompt 
findings of violations and imposition of penalties. In these 
circumstances, the careful but cumbersome criminal 
procedures get in the way needlessly and they should no 
more be required in cases of these sorts than they should 
in countless civil proceedings with comparable conse- 
quences involved. 


Clearly, questions can be raised about how the crimi- 
nal sanction should be used. (Another article in this is- 
sue of Popular Government contains a discussion of using 
criminal sanction against the so-called victimless crimes.) 
But some may feel that the questions are misplaced — that 
the criminal sanction and its unique procedural under- 
pinnings are best regarded as a historical accident with 
little practical significance. This view would hold that the 
criminal sanction has no special attributes that should 
guide its use. The constant expansion in behavior to 
which criminal sanctions are applied and the absence of 
any practical reflection on whether the expansion is 
proper suggests that this view is the predominant one. 
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DECRIMINALIZATION, DIVERSION, AND PRETRIAL 
RELEASE: AN INTRODUCTION 





Michael Crowell 


This fellow will not go wrong again; he is too 

terribly frightened. Send him to jail now and 

you make him a jailbird for life. Besides, it is 
the season of forgiveness. 

— Sherlock Holmes, 

in The Adventure of the Blue Carbuncle 


WRITERS IN CRIMINAL JUSTICE have more and 
more accepted that incarcerating a person increases the 
chances of his becoming “‘a jailbird for life.” Consequent- 
ly, a current theme in national literature on criminal 
justice is how to deal with offenders other than jailing 
them, particularly those who have not yet been found 
guilty of any offense and are awaiting trial. 

The traditional way of handling someone who has 
committed a crime (or, more specifically, one for whom 
there is probable cause to believe he has committed a 
crime) is to place him under arrest and either release him 
on money bail or keep him in jail until trial. It is now 
being suggested that some of these people ought not to be 
subject to arrest at all; that even if they have violated a 
criminal statute, some need not be taken into custody 
before trial, and after being arrested some should be re- 
leased without posting bail; and that even if arrested and 
held, some should have the charges against them dropped 
if they do well in some sort of rehabilitative program. A 
common presumption of all these alternatives is that 
jailing a person is the least desirable option, that other 
kinds of “treatment” can do him more good, and that 
other treatment may be more economical for society in 
the long run. 

The purpose of this article is to survey the kinds of non- 
imprisonment recommendations that are being made na- 
tionally and to indicate what effect the current law in 
North Carolina would have (or has already had) on those 
alternatives. The article is limited to those laws and pro- 
grams for putting offenders some place other than jail 
before trial. Programs implemented after trial are not 
discussed since they are more properly a matter of cor- 
rections, though the basic rationale for many sentencing 
alternatives is the same as for the pretrial proposals. 

What follows is organized into four main sections. The 
first discusses decriminalization, the repeal of various of- 
fenses that are thought not appropriate for the criminal 
law. The next section deals with those programs usually 
referred to as diversion; their common characteristic is 
that the defendant who has been arrested and held may 
have the charges against him dropped if he successfully 
completes a program of work and counseling. The third 
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section concerns methods of keeping the offender in the 
criminal justice system pending trial by processes other 
than arrest and jailing. Included in that broad category 
are such alternatives as use of the citation and summons 
and release with and without bail. The last section makes 
general observations concerning all of these proposals. 


DECRIMINALIZATION 





In their book The Honest Politician’s Guide to Crime 
Control, Norval Morris and Gordon Hawkins propose 
removal of criminal sanctions for the following kinds of 
conduct: drunkenness, narcotics and drug abuse, gam- 
bling, disorderly conduct and vagrancy, and consensual 
sexual behavior (including prostitution, fornication and 
adultery, and obscenity). The decriminalization of some 
or all of those offenses has also been recommended by 
many other commentators and by such prestigious agen- 
cies as the President’s Commission on Law Enforcement 
and the Administration of Justice (the 1967 President’s 
Crime Commission) and the National Advisory Commis- 
sion on Criminal Justice Standards and Goals (1973). The 
rationale generally put forward is that the criminal sanc- 
tion is appropriate only for dealing with forms of conduct 
that present a substantial danger of harm to others and 
the forms of conduct named above harm only the perpe- 
trator, if anyone. The proponents of decriminalizing 
these offenses, the “victimless crimes,” note that they ac- 
count for a high percentage of the work police do, 
roughly half of all nontraffic arrests in this country each 
year. If freed from enforcing those statutes, they assert, 
the police would become available to deal with “true” 
crime, with prevention and solution of rapes and assaults 
and robberies and the like. Those who maintain this posi- 
tion alse contend that since so many of these offenses are 
violated each day by so many people, they provide an un- 
healthy opportunity for misuse of police discretion; po- 
lice use these offenses as a “handle” to deal with people 
they find undesirable but who are not really criminals. 
Also, since demand for some of these activities (especially 
drug use, prostitution, and gambling) seems to remain 
high despite their illegality, to continue to prohibit the 
activities only serves to raise the price and encourage the 
development of organized crime to meet the demand. 
Finally, the feeling is that for some of those offenses, 
“treatment” is a more appropriate response than the 
“punishment” implied by criminal disposition; for ex- 
ample, many drunkenness offenders are derelict alco- 
holics who cannot help getting drunk, and they need de- 
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toxification and alcohol rehabilitation rather than jail. 

There are other categories of offenses for which de- 
criminalization is proposed but for different reasons. 
Some commentators (including the National Advisory 
Commission on Criminal Justice Standards and Goals) 
suggest treating traffic offenses as administrative matters. 
Hearing officers rather than judges would resolve dis- 
putes, and the maximum punishment would be a fine. 
This approach argues that most traffic offenses do not 
really represent “criminal” conduct, that there is no re- 
quirement of an intent to violate the law (as there is with 
most crimes), and that violating a traffic statute does not 
show the kind of social deviance the criminal courts are 
supposed to deal with. But mainly, there are just so many 
traffic cases that the criminal system cannot handle them 
all arid provide real justice. For traffic offenses that do 
involve some form of truly dangerous conduct, such as 
drunken driving and careless and reckless driving, the 
criminal sanction could remain available. 

Decriminalization is also proposed for bad-check and 
nonsupport offenses. For these “crimes,” the law enforce- 
ment system is serving primarily as a debt-collection or 
social service agency. Generally, both of these offenses in- 
volve no more than one person’s owing money to another, 
and the collection of that debt should be handled, it is 
argued, in the civil courts by means of a suit by the person 
to whom the money is owed. Some bad checks do involve 
substantially more than just writing a check for more 
than is in one’s account, and in those instances when 
fraud is involved the applicability of the criminal law 
might be retained. 


North Carolina has not yet voluntarily adopted any of 
the proposed decriminalizations just mentioned. One 
change in regard to vagrancy has been imposed by a fed- 
eral court and some action short of decriminalization has 
taken place on other offenses at the state level, which 
indicates some sympathy with the reasoning given at the 
beginning of this discussion. These shifts in attitude are 
discussed below. 


Vagrancy. In North Carolina there is still a statute, 
G.S. 14-336, that prohibits vagrancy, classifying as va- 
grants “persons wandering or strolling about in idleness 
who are able to work” ; “persons leading an idle, immoral 
or profligate life” and “who are able to work but do not” ; 
persons who do not work and have no “visible and known 
means of a fair, honest and reputable livelihood” ; and so 
forth. The punishment is $50 or 30 days for the first of- 
fense and $500 and/or six months for subsequent of- 
fenses, but in 1969 the statute was declared unconstitu- 
tionally vague and its enforcement enjoined by the 
United States District Court for the Western District of 
North Carolina (Wheeler v. Goodman, 306 F. Supp. 
58). There may be local ordinances covering the same 
sort of conduct that are still being enforced, but prob- 
ably they also suffer from terminal constitutional defici- 
encies. 


Disorderly Conduct. North Carolina had no statewide 
disorderly conduct statute until 1969, and G.S. 14-288.4, 
which was enacted then as part of the Riot and Civil Dis- 
order Act, is probably now sufficient to withstand chal- 
lenges for unconstitutional vagueness [a 1971 amend- 
ment corrected the problems observed by the North Caro- 
lina Supreme Court in State v. Summrell, 282 N.C. 157 
(1972)]. Since the conduct prohibited is now rather tight- 
ly defined, the statute may not be objectionable to those 
who generally call for the repeal of disorderly conduct 
laws. Presumably still objectionable is the vague G.S. 
14-334, which makes it unlawful “to be drunk and disor- 
derly in any public place or on any public road or street 
....” That is a separate offense from simply being drunk 
in public (see below), but it seems unlikely that charges 
are often brought under that act when the more specific 
and trustworthy G.S. 14-288.4 is available. 


Drug Offenses. Recent revisions of the drug laws, 
though falling short of repeal, indicate some responsive- 
ness to the argument that drug abuse is not conduct that 
deserves harsh punishment. In recent sessions of the 
General Assembly, the punishment for possession of mari- 
juana [G.S. 90-95(d)(4)] has been reduced to a maximum 
of $500 fine and/or imprisonment for six months if the 
amount possessed is one ounce or less (and keep in mind 
that in practice a plea of guilty to this charge might be 
accepted even though the amount possessed was greater). 
Another section of the Controlled Substances Act, G.S. 
90-96, also now provides that if the charge is possession 
of a substance in schedule III through schedule VI 
(barbital, marijuana, for example) and the offense is the 
defendant’s first, the court can place the convicted de- 
fendant on conditional probation before actually entering 
judgment and can then dismiss the charges upon compli- 
ance with the terms of the probation, leaving no formal 
conviction. The same statute allows the defendant then 
to go back to the court and, if he was under 21 at the time 
of the offense, have all records of his arrest and trial ex- 
punged. The 1973 General Assembly added an additional 
provision that if the charge is for a misdemeanor drug 
possession and the defendant is under 21 and he is ac- 
quitted, or the charge is dismissed or nol prossed, then 
he can have the court expunge the records. 

For those who wish decriminalization of the drug of- 
fenses, these changes obviously are not satisfactory. But 
they indicate some shift in attitude, a feeling by recent 
legislatures that perhaps the use of drugs is not wholly 
“criminal” .conduct and some of the traditional punish- 
ments (such as stigmatization of the offender as a crimi- 
nal, a person with a record) should be removed. (Another 
statute enacted in 1973, G.S. 15-233, extends expunc- 
tion to all misdemeanor convictions of those under 18 
who do not have another conviction within two years and 
generally are of “good behavior.”) 


Obscenity. Although probably not by intention, a 1974 
change in the antiobscenity statutes may effectively 
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remove criminal sanctions from distribution of pornog- 
raphy. The General Assembly made it somewhat easier 
to define writings, photographs, movies, etc., as obscene, 
but it also provided that criminal liability does not attach 
until a person has disseminated such material after it has 
been found to be obscene in an adversary hearing. That 
is, only a fool would be guilty under the new statute since 
he could avoid violating the law by simply not dissemi- 
nating material once a hearing has declared it obscene. 
The legislation was passed in the dying days of the session, 
and it is not altogether clear that it represents a conscious 
decision on the part of all the legislators to liberalize the 
pornography statutes. 


Sex Offenses. This state has several statutes that might 
cover consensual sexual activity, most notably crime 
against nature, fornication and adultery (limited to lewd 
and lascivious cohabitation), prostitution, and occupying 
a hotel room for immoral purposes. Repeal of these of- 
fenses has not been seriously considered by the legisla- 
ture; in fact, the only changes proposed in recent years 
have been for expansion of the coverage. The last several 
sessions have seen bills proposing statewide regulation of 
massage parlors (already done locally in several places), 
banning X-rated movies from television, requiring 
screening of drive-in theaters, and increasing punishment 
for sexual assaults. None of this legislation has been en- 
acted, but North Carolina seems a good way from de- 
criminalizing consensual sexual offenses. 


Gambling. Again, a variety ot statutes now regulate 
gambling. Subject to criminal penalties are such activities 
as dealing in and advertising lotteries, selling numbers 
tickets, promoting pyramid and chain schemes, gam- 
bling, betting on games of chance, and keeping gaming 
tables or punchboards or slot machines. No effort has 
been made to do away with these laws altogether, al- 
though the 1973 General Assembly had before it a pro- 
posal to eliminate imprisonment as a punishment for 
most gambling offenses; that bill received no action. 
Nevertheless, bingo and skilo have been legalized in a 
number of counties by local acts of the legislature. These 
acts usually specify that the games are lawful only when 
conducted by religious, charitable, veterans’, civic, and 
similar groups or at bazaars or fairs sponsored by such 
groups. In 1974, a local act specified that the authoriza- 
tion for bingo and skilo in Wake County extends to the 
state fairgrounds. But no serious proposals have been 
made for a state lottery or publicly operated numbers 
game as in some other states. 


Public Drunkenness. Of all the proposed decriminali- 
zations, the one heard most often is that for repeal of the 
laws prohibiting simple public drunkenness. And as a re- 
sult, more changes have been made in this area than in 
any other, both here and in other states. Legislators have 
probably been receptive to these proposals primarily be- 
cause of the enormous drain on the police that handling 
of public drunks imposes. About one-quarter of all ar- 
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rests in the country are for simple public drunkenness — 
about one-third of the nontraffic arrests in North 
Carolina. That takes up a lot of police, court, and jail 
time and space. And since many of those arrested for 
drunkenness are alcoholics, logically it would seem a 
wiser expenditure to have them treated rather than ar- 
rested, hoping that they will not come back as often for 
treatment as they do for arrest. 

The President’s Crime Commission, the National 
Conference of Commissioners of Uniform State Laws, the 
National Institute of Mental Health, and the American 
Bar Association have all recommended that states repeal 
their public drunkenness criminal statutes and substi- 
tute new legislation authorizing law enforcement officers 
to take protective custody of those incapacitated by 
drinking. Once taken into custody, the drunk would be 
taken to a detoxification center or other treatment 
facility and held until sober, and from there the commit- 
ment laws would apply. The jurisdictions that have 
adopted this form of legislation include the District of 
Columbia, Maryland, Florida, Washington, California, 
and Massachusetts. Various other states have taken 
slightly different routes to reduce the burden of public 
drunkenness on the police. 

Decriminalization of public drunkenness generally has 
not been so successful as many have hoped. Most of the 
problem lies in the kind of alcoholics being dealt with — 
those likely to be found in public are usually derelicts who 
are approaching middle age and have a host of physical, 
medical, and social problems. Spending a few dollars on 
detoxifying them does little more good than letting them 
dry out in jail. To make a real effort to solve the prob- 
lems that cause their alcoholism would require large 
amounts of money. So what happens generally in those 
states that have decriminalized public drunkenness is that 
the drunks dry out in nicer places but still return to the 
streets, though not quite so quickly. The police are less 
involved because the protective custody law does not au- 
thorize them to pick up as many drunks as the criminal 
law did (the drunk must be incapacitated before he may 
be picked up) and because they seem not to consider 
taking protective custody as important a job as picking 
someone up for a criminal offense. But that means also 
that more drunks are being left on the streets. 


Public Drunkenness in North Carolina. North Caro- 
lina was involuntarily required to rewrite its drunkenness 
law when the Fourth Circuit Court of Appeals ruled in a 
1966 case from Durham that an alcoholic could not be 
criminally punished for the involuntary act of being in- 
toxicated in public (Driver v. Hinnant, 356 F.2d 761). 
The response of the General Assembly was the enactment 
in 1967 of a new Article 7A in Chapter 122 and the 
amendment of the drunkenness statute, G.S. 14-335, to 
provide that chronic alcoholism is a defense to a charge of 
drunkenness. However, the statute puts the burden of 
raising the defense on the defendant and provides that if 
he is successful, he will be subject to up to two years of 
court-ordered treatment or other care. The maximum 








imprisonment for a first offense of public drunkenness is 
20 days; for subsequent offenses, 30 days to six months. It 
is not difficult to see why few defendants have exercised 
this defense. 

Although the United States Supreme Court effectively 
overruled Driver in 1968 (Powell v. Texas, 392 U.S. 514), 
North Carolina has retained the defense of alcoholism to 
prosecutions for public drunkenness. Outright repeal of 
the offense has been proposed in recent sessions of the 
General Assembly, but the legislators have not been 
willing to go that far. Their greatest fear has been the 
absence of other facilities to handle the drunks if jails are 
not used (leaving them on the streets is not considered a 
realistic option). The legislators have been primarily con- 
cerned with relieving the burden on the police, and it was 
because of this concern that G.S. 14-335.1 was added to 
the statutes in 1973. The criminal offense of drunkenness 
in G.S. 14-335 is retained, but the new statute says that 
the officer who takes a drunk into custody may do so not 
only for purposes of arrest but also to transport him to his 
residence or to a detoxification center or hospital if one is 
available and willing to admit him. The choice is entirely 
within the discretion of the officer. 

The new statute is apparently intended to codify exist- 
ing practice and thus encourage the further use of those 
alternatives to arrest. It appears, however, that in putting 
that discretion in the law, the legislature may have 
created an unconstitutional statute. In effect, the General 
Assembly has delegated to the law enforcement agencies 
of the state the authority to determine which forms of 
drunkenness are criminal and which are not. But no 
guide has been provided for making that determination. 
No indication has been given of which drunks are to be 
handled which way. Generally, the Supreme Court of this 
state has held that when the power of regulation is left to 
the discretion of some administrative agency, to be 
exercised without legislative standards as a guide, that 
statute is not only discriminatory but also an attempted 
delegation of the legislative function, which is offensive to 
both the state and federal constitutions. As an example, 
in Harvell v. Scheidt [249 N.C. 699 (1959)], the Court 
held a law that gave the Department of Motor Vehicles 
power to suspend the license of habitual traffic law of- 
fenders an unconstitutional delegation of legislative 
authority when no guidelines had been given for defining 
a habitual offender. That principle appears to apply to 
the drunkenness statute, since it leaves the definition of 
criminal conduct wholly within the discretion of the 
police. 

Regardless of the possible unlawfulness of the course 
chosen, the legislature’s action indicates that North Caro- 
lina is gradually moving toward handling public drunk- 
enness as something other than a criminal problem. Po- 
lice would probably prefer that, since dealing with 
drunks is not a particularly pleasant job, but it seems 
doubtful that any other agency will soon be able to do the 
job as economically and efficiently as the police. And the 
legislators’ present judgment is still that some form of 


compulsion remains necessary to deal with derelict alco- 
holics. The coming years will probably bring gradual lib- 
eralizing of the law and perhaps an eventual decriminali- 
zation with the protective custody alternative; the exper- 
ience of other jurisdictions indicates that this step should 
be taken cautiously. 

Problems with Decriminalization. The most obvious 
barrier to decriminalizing the offenses mentioned above 
is whether the public to whom the decisionmaker is ac- 
countable will accept the decision to decriminalize. 
Though empirical evidence is not available, it would ap- 
pear that the most North Carolinians are not now willing 
to legalize prostitution, gambling, and drug use. A ma- 
jority may well tolerate minimal enforcement but are 
probably unwilling to take an action —decriminalization 
—that seems to represent approval of those activities. 

Failure to have public support, and especially failure to 
have the support of that part of the public that is em- 
ployed by the police department, could well mean that a 
change in the law will be of little practical impact. That 
is, if the public and the police want certain people dealt 
with —e.g., drunks and prostitutes —the police are likely 
to find some way to deal with them regardless of what the 
statutes say. The charge may have to be different, but the 
effect will probably be the same. Or the effect may be 
noticeably worse, such as the initial reaction of the St. 
Louis police to a no-arrest policy for public drunks: 
dumping derelict alcoholics by the riverfront. 

The removal of the discretion to arrest for these of- 
fenses might be opposed by the police precisely because it 
removes one of their handles for dealing with “undesir- 
able” persons. Public drunkenness is used not only to 
arrest derelict alcoholics on city streets but also to take 
into custody drivers who obviously had driven under the 
influence but had not done so in the officer’s presence, or 
to control a boisterous fellow who has not quite got to the 
stage of committing an assault. Likewise, a minor gam- 
bling offense may be used for someone believed to be 
much more deeply involved in another criminal activity 
but against whom the more substantial offense cannot be 
proved. Obvious related examples come to mind for the 
drug offenses. Whether or not police discretion is being 
properly used, before these offenses are decriminalized it 
should be recognized that classifying them as crimes 
sometimes serves purposes other than what appears on the 
face of the statute. 

The biggest barrier to the decriminalization of some of 
the offenses for which it is proposed may be the availabil- 
ity of alternative forms of “treatment,” especially for 
drunkenness and drug offenses. The traditional wisdom 
on public drunkenness is that the criminal offense should 
not be repealed until detoxification centers and various 
treatment facilities are made available. The rationale is 
that the police do provide some minimal service —a place 
to dry out, a decent meal —and that service should not be 
discontinued until some other agency can provide it. 
Illogical is the assertion that the minimal police service 
should not be discontinued until a substantially more 
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sophisticated clinical service is provided. And one must 
also wonder whether the service that the police are pro- 
viding — which includes such fringe benefits as a criminal 
record and the indignities of arrest —is really so valuable 
that it cannot be ceased without a replacement. 


DIVERSION 





Currently the most popular (at least in the literature) of 
the new ways to deal with offenders is the “diversion” al- 
ternative. Also known as “pretrial intervention projects,” 
these programs represent more or less a formalization of 
the prosecutor’s long and well-recognized discretion in 
whether to prosecute. But instead of the decision’s being 
wholly within the discretion of the prosecutor and based 
on standards formulated by him (by placing conditions 
on the granting of a dismissal), in diversion programs the 
arrangement becomes almost a contractual matter. The 
defendant promises to enter a particular program upon 
the prosecutor’s promise that the charges against him will 
be dropped if he completes that program successfully. 

North Carolina now has no formal diversion programs, 
and no legislation has been enacted (or proposed) to 
sanction that use of the district attorney's discretion. 
Diversion is becoming well enough known, however, that 
some further description here might be useful. 


Experiments in Diversion. The pioneer pretrial inter- 
vention projects are the Manhattan Court Employment 
Project (MCEP) and Project Crossroads in the District of 
Columbia. The MCEP was developed by the Vera Insti- 
tute of New York City and began in 1968 with a grant 
from the Manpower Administration of the United States 
Department of Labor. 

Criminal defendants who are between 17 and 45, who 
reside in New York City, who are unemployed or earn 
very little, who have not been charged with crimes of ex- 
treme violence, who do not have a lucrative illegal occu- 
pation (such as numbers), who do not have serious drug 
or alcohol problems, and who have not spent more than a 
short time in prison are eligible for the program. If they 
want to participate, they are given that option at the time 
of arraignment and the criminal case is “adjourned” for 
three months. During those three months, the defendant 
is given personal and vocational counseling by a mostly 
nonprofessional staff and is placed in a job or training 
program. If the defendant has performed satisfactorily 
during this period of adjournment and during any addi- 
tional period that may have been granted, the district 
attorney will ask the court to dismiss the charges. 

Project Crossroads in Washington began at about the 
same time and operates in much the same way as the 
MCEP. The main differences are that Crossroads is only 
for those between 16 and 26, and it seems to exclude 
more categories of defendants. At the end of two years 
Crossroads seemed to have a bit more success, indicating 
that only 285 of 825 offenders had been returned for nor- 
mal court processing, as compared with 532 of 1,067 in 
MCEP. 
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Rationale for Diversion. The basic assumption behind 
these programs is that criminal careers often develop 
casually, especially in a ghetto, where the only 
“successful” people the young offender has seen are those 
in numbers, prostitution, narcotics, and the like. It is 
thought that by breaking the routine for young offenders 
and by showing them some other ways to make successes 
of themselves, they can be diverted from a mostly unin- 
tended drifting into crime. 

The Labor Department has been sufficiently impressed 
with pretrial intervention to fund projects based on that 
concept; the American Bar Association and the National 
Advisory Commission on Criminal Justice Standards and 
Goals both recommend such programs; several states 
have enacted legislation to encourage the idea; and a 
number of cities (Minneapolis, New Haven, Miami, 
Atlanta, Baltimore, Boston, Kansas City, Philadelphia, 
for example) already have programs modeled after 
MCEP and Crossroads. 


Questions About Diversion. But despite ali these en- 
dorsements and utilizations of pretrial intervention, the 
programs are not without some controversy. In fact, 
many people have considerable doubt about the whole 
idea—mainly, it seems, because this kind of program 
makes substantial incursions into the life of the offender 
before any judicial determination of guilt has been made. 
And although the programs are advertised as voluntary, 
an offender may not have a real choice. If he refuses to go 
along with the program, he may be labeled as uncoopera- 
tive and be subjected to harsher treatment in court than 
if he had participated. If he does cooperate, he has had to 
surrender a number of basic constitutional rights. That 
is, if the offender is not acting truly voluntarily, then he is 
also being “diverted” from such right as the privilege 
against self-incrimination, the right to confront one’s 
accusers, and the right to a speedy trial by a jury of one’s 
peers. The question of what rights have been forfeited 
also arises when an offender fails to complete the 
program successfully (and the MCEP figures indicate a 
number do). Is credit to be given for the time spent in the 
program, or is that just time the offender is to chalk up to 
experience? And does failure in the program mean that 
the defendant will be subject to greater punishment than 
if he had simply stood trial at the start? 

Whether the criminal justice system should be used to 
impose “good” on people before they have been formally 
adjudicated guilty of a crime is an open question. The 
state’s intervention in the life of a citizen by way of crimi- 
nal prosecution has been considered such a significant 
event that it has not been allowed without strict compli- 
ance with a number of due process safeguards. Yet the 
pretrial intervention program seeks to substantially alter 
the life of the offender without clearly providing those 
safeguards. The consensus thinking in criminal justice 
recently has been away from informality and low-visibility 
decision-makirg—for example, in recent years it has 
become commonly accepted that plea-bargaining be- 








tween prosecutor and defendant should be formalized 
and reviewed in court — yet the diversion programs can in- 
volve substantial law enforcement activity conducted in 
private. 

The other principal matter of controversy concerning 
the pretrial intervention projects is just how much good 
they do. The booming popularity of the programs can be 
partly explained by the purported success of MCEP in 
avoiding recidivism. In its final report the project re- 
ported that only 16 per cent of those who went through its 
program were rearrested within a year, as compared with 
31 to 32 per cent for those who failed to complete the pro- 
gram and for a control group of defendants who were ar- 
raigned before the project began but would have been 
eligible. In the Winter 1974 issue of the Chicago Law Re- 
view, Franklin E. Zimring, an avowed sympathizer with 
MCEP, questions the reliability of those recidivism sta- 
tistics. Zimring’s basic point is that because of the kind of 
control defendants with which the project compared its 
graduates, the comparison was weighted unfairly in favor 
of the project. His conclusion is that the statistics avail- 
able so far really indicate only that those who go through 
MCEP are no more likely than those put through the nor- 
mal criminal process to be rearrested within a year. The 
conclusions to be drawn from that statement may be dif- 
ferent from those made by the project. 


PRETRIAL RELEASE 





Of all the alternatives to jailing a defendant before trail 
that have been mentioned, the various forms of pretrial 
release have the longest history and probably are most 
often used. That is primarily because bail programs are 
considered under this alternative, and they are based on 
ancient English legal principles (see the Eighth Amend- 
ment to the United States Constitution). And although 
the use of the citation and summons has been narrower 
than necessary, those forms of criminal process are not 
new by any means. 

The feature that all of the programs mentioned below 
have in common — and one that is contrary to those men- 
tioned above —is that their use has no effect on the charge 
against the defendant. That is, the defendant finally 
must stand trial for the crime with which he is originally 
charged; the prosecution is not to be dropped or the 
punishment altered. All that happens as a result of pre- 
trial release is that he awaits the trial in some place other 
than jail. 


Citation and Summons. “Every police agency 
immediately should make maximum effective use of State 
statutes permitting police agencies to issue written sum- 
monses and citations in lieu of physical arrest or prear- 
raignment confinement.” That standard of the National 
Advisory Commission on Criminal Justice Standards and 
Goals is only the latest of a succession of recommenda- 
tions for finding alternatives other than arrest for bring- 


ing defendants to trial. In 1967 the President's Crime 
Commission observed that the citation and summons 
alternative would save police the time and resources con- 
sumed in transporting the offender to the stationhouse 
and guarding him until a court appearance. It would 
also benefit the offender in removing the bad publicity of 
a public arrest and in eliminating the disruption of his 
home and business life. When the offender has com- 
mitted only a minor crime, when his being loose consti- 
tutes no threat to the community, and when his presence 
is not needed for investigation purposes, it seems logical 
to forego taking custody if his presence at trial can be 
assured in other ways. For those reasons, many violators 
of minor criminal offenses—most of those who violate 
traffic regulations—are now in fact given citations and 
told to appear rather than being formally taken into cus- 
tody. And in practice some “arrests” for other crimes are 
made in much the same manner. But most people who 
violate nontraffic criminal laws are indeed actually 
taken into custody for some period before trial. 

North Carolina law at present provides authority for 
handling offenders other than by arrest. G.S. 15-20 
authorizes any official who has authority to issue an ar- 
rest warrant to issue instead a summons for a misde- 
meanor when it is reasonable to believe that the defen- 
dant will appear in response to a summons. Failure to 
appear causes issuance of a warrant and subjects the de- 
fendant to a fine of up to $25. This statute is not often 
used, and an attempt was made to revitalize it in 1969 by 
requiring the chief district court judge of each district to 
formulate a recommended policy on using summonses 
rather than arrest. That policy is not mandatory, how- 
ever, and the summons remains little used. 

Although, as indicated above, the citation is com- 
monly used for traffic law violations, there is now no sta- 
tutory authority for it. Legally, the citation is simply a 
warrant form that has not been acted upon by a judicial 
official. As such, it carries no legal force, and failure to 
appear in response to it is not an offense. The only rem- 
edy for failure to appear is issuance of an arrest warrant. 


New Law. When the Criminal Code Commission’s leg- 
islation on pretrial criminal procedure, enacted by the 
General Assembly in 1974, goes into effect on July 1, 
1975, the provisions for citations and summons will be 
expanded. The citation will be formally recognized. It 
will be issued by a law enforcement officer and will 
instruct the person to whom it is directed to appear in 
court to answer specified criminal charges. Issuance of a 
citation will not prevent issuance of a summons or arrest 
warrant, and the district attorney will be free to dismiss 
the charge in the citation. There will still be no punish- 
ment for failure to obey the citation (although the new 
act makes reference to loss of the driving privilege for 
failure to appear when cited for a motor vehicle offense, a 
conforming substantive provision in the motor vehicle law 
was omitted). 

Under the new law a summons can be issued by a war- 
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rant-issuing official upon a showing of probable cause. 
The summons orders the defendant to appear to answer 
specified charges, and the failure to appear will be pun- 
ished for contempt. Again, the issuance of the summons 
does not preclude the issuance of an arrest warrant for 
the same offense. 

The use of citations and summons will remain in the 
discretion of officers and court officials, but the Commis- 
sion hoped that the more prominent and orderly display 
of this authority in the statutes would encourage wider 
use. As the Criminal Code Commission said about the 
current underutilization of the summons: “There ap- 
pears to be no good reason, for in many cases in which a 
criminal summons could have been used, the law enforce- 
ment officer simply ‘serves’ the warrant and does not take 
the defendant into custody.” 


The Peace Warrant. One of the more frustrating and 
difficult duties of the police is mediating domestic squab- 
bles. Although some violence may be involved, many of- 
ficers do not consider these assaults as truly criminal, 
particularly since often there will be no prosecution. The 
purpose of arresting in such a situation is primarily to 
give tempers time to cool. North Carolina now has a 
procedure short of arrest that is available for that pur- 
pose, the peace warrant. The process, detailed in G.S. 
15-28 through -38, allows a warrant-issuing official to di- 
rect a law enforcement officer to take a person into 
custody when he receives a complaint that that person has 
threatened to commit an offense against the person or 
property of another. The official issues a peace warrant 
when he determines that there is “just reason” to fear the 
commission of an offense. When the one who has made 
the threat is brought before the official, he is required to 
post a bond in an amount not exceeding $1,000. The 
bond is to be held for six months, and it obligates the one 
who made the threat “to keep the peace and be of good 
behavior towards all the people of the State, and particu- 
larly towards the person requiring such security.” Failure 
to post the bond can result in confinement, and failure to 
comply with the conditions of bond after posting it can 
result in its forfeiture. 

Authorization of the peace warrant and bonding dates 
back to 1868, and the peace warrant has declined in re- 
cent years. Although not so limited on its face, the most 
common use today —to the extent that it is used —is with 
domestic quarrels. But from July 1, 1975, the peace war- 
rant procedure will no longer be available. The Criminal 
Code Commission’s legislation repeals the peace warrant 
statutes. They are replaced by a new law that prohibits 
communicating a threat to injure another's person or 
property. Violation is a misdemeanor punishable by six 
months’ imprisonment and/or a $500 fine. The new 
statute contains none of the bonding features of the pres- 
ent law. 


Bail. The oldest and best known of the pretrial release 
alternatives is bail. As generally practiced, the bail system 
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works as follows: A defendant is arrested and the warrant- 
issuing official sets his bail in a certain dollar amount. If 
the defendant has the amount of money on him, he can 
simply deposit it and go home. In the usual case, the 
defendant does not have the money himself and cannot 
raise it quickly from friends, so he turns to a professional 
bondsman. The bondsman posts a bond in the amount of 
the bail, which entitles the defendant to be released, but 
charges a fee — perhaps 10 to 15 per cent of the amount of 
the bond — which the defendant must pay. That fee is the 
bondsman’s charge for doing business—his charge for 
providing the bond — and the defendant does not receive 
the money back if he appears at trial. The law says that 
the bondsman will forfeit the amount of the bond if the 
defendant does not appear, which gives him an incentive 
to have the defendant appear, but in practice the full 
amount of the bond is seldom forfeited. Because of his 
interest, both the common law and the statutes give the 
bondsman authority to bring the defendant to trial, in- 
cluding pursuing him out-of-state and taking him into 
custody without an arrest warrant. 


The bail bondsman system has a number of obvious de- 
ficiencies. For one thing, it imposes a punishment on 
each defendant whether he is guilty or not: he must pay 
the bondsman’s fee and retains that loss even if he is inno- 
cent. For those who cannot raise bail and cannot afford 
the bondsman’s fee, the additional pretrial punishment of 
incarceration is provided. And studies have shown that 
defendants who have to remain in jail before trial are like- 
ly to receive stiffer sentences than defendants who are 
charged with similar crimes and have essentially the same 
characteristics but manage to secure release before trial. 
Also, as the system now operates, there is substantial in- 
consistency in the way similar defendants are treated. 
The amount of bail to be required is in the discretion of 
the setting official, and different officials can treat simi- 
lar defendants quite differently. Although the only criter- 
ion generally accepted in the law for determining the 
amount of bail is what is necessary to see that the defen- 
dant will appear at trial, bail-setting officials tend to have 
personal biases that can be expressed in the amounts set. 
Finally, no logical connection has been shown between a 
defendant's ability to raise a certain amount of bail and 
the likelihood that he will appear at trial. Unless he has 
had to post collateral with the bondsman, the defendant 
is no worse off for not showing up at trial. He has already 
paid the bondsman his fee, and there is no additional 
punishment in this state for failure to appear. 


Bail Changes. The changes in the bail system that have 
been instituted in other parts of the country over the last 
decade or so are aimed at either providing some direct in- 
centive for the defendant to appear or making a 
judgment of his likelihood to appear on more logical con- 
siderations. Some states have adopted so-called 10 per 
cent bail bond statutes that are based on the incentive 
principle: The defendant's bail is set at a certain amount 
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and he is required to post a bond for that amount. To be 
released, however, he need pay only 10 per cent of the 
amount of that bond. If he fails to appear at trial, the en- 
tire bond is forfeited and he becomes liable for the 
amount of the bond. But if he does appear, he receives 
back 90 per cent of what he originally paid—that is, of 
the original 10 per cent. Thus there is a direct financial 
incentive to appear at trial, and the total cost to the de- 
fendant (if he appears, 1 per cent of the total bond) is 
much less than it would be if a bondsman were involved. 

The 10 per cent bail bond plan has been proposed to 
the General Assembly in each of the last several sessions, 
but the legislature has rejected it each time. The Courts 
Commission was the first agency to put the idea forward, 
and then the Criminal Code Commission included it in its 
package. 

The other major innovation in the bail system is the 
“pretrial release programs” that sprang from the 
Manhattan Bail Project of the Vera Institute. Under this 
kind of program, those who have been arrested are inter- 
viewed; if their answers indicate a certain minimum 
number of ties with the community (job, family, etc.), 
they are released without bail but receive regular remin- 
ders of when trial is to be. These programs have proved 
successful at judging which defendants are likely to ap- 
pear at a trial even without bail, and this kind of opera- 
tion has received endorsement in North Carolina law, as 
indicated below. 


Basic North Carolina Bail Law. By statute, all defen- 
dants except those charged in capital cases are entitled to 
have bail fixed in a reasonable sum. In capital cases, 
whether to grant bail is a decision for a judge. Those who 
can grant bail are generally those who can _ issue 
warrants: judges, magistrates, and clerks of court —but 
only judges may set bail in capital cases. (The federal and 
state constitutions do not on their face provide a right to 
bail; they only prohibit setting bail in an excessive 
amount when it is granted.) 

In the late 1960s the General Assembly began to alter 
the bail statutes. In 1967, G.S. 15-103.1 was enacted, 
specifically authorizing release on recognizance in all 
except capital cases. This means that a defendant may be 
released simply on his promise to appear. The statute also 
authorizes the use of the unsecured appearance bond; 
that is, the defendant signs a bond that is to be for- 
feited if he fails to appear, but he is not required to give 
any security for that bond. Both release on recognizance 
and release on the unsecured appearance bond were pos- 
sible before the enactment of G.S. 15-103.1, but it was 
hoped that the authorization would encourage their use. 
Also, the statute sets out the factors that are to be taken 
into account in determining whether the defendant is 
likely to appear at trial without posting bond: “the 
nature and circumstances of the offense charged, the 
weight of the evidence against the accused, the accused's 
family ties, employment, financial resources, character 
and mental condition, the length of his residence in the 


community, his record of convictions, and his record of 
appearance at court proceedings or of flight to avoid pro- 
secution or failure to appear at court proceedings.” 
Finally, the statute empowers the official who sets bail to 
place conditions on the defendant's release (for example, 
not to leave the county without permission), and it makes 
failing to appear after being released on one’s own recog- 
nizance or on an unsecured appearance bond a misde- 
meanor (fine and/or two years’ imprisonment, but no 
penalty was added for failure to appear on bond). 

The other major change, which came in 1969, was the 
enactment of G.S. 15-103.2, which requires the chief 
district court judge of each district to “devise and issue 
recommended policies which may be followed on the use 
of bail and the amounts thereof; the use of release on a 
person’s own recognizance, and the use of unsecured ap- 
pearance bonds and the amount thereof.” The intention 
was to reduce the disparities between the practices of the 
different bail-setting officials in a judicial district, but the 
final determination of bail or other forms of release re- 
mains with the individual official. 


The Charlotte Program. In 1971 Charlotte began a 
pretrial release program patterned after that of the Vera 
Institute. Funded partly by the federal Law Enforcement 
Assistance Administration (LEAA) and partly by the 
Mecklenburg county government, the program offers an 
alternative to bail for defendants who are not charged 
with certain offenses such as murder, rape, burglary, as- 
sault on an officer, arson, and felony drug violations. 
Those who are eligible are interviewed by the program's 
counselors when they are taken to the county jail for 
booking (the program has an office in the jail itself). If in- 
terested in the program, the person who has been arrested 
is asked a number of questions concerning his residence, 
his family, his job, his prior record, how long he has been 
in Charlotte. He is also asked to supply the names of 
others who can verify the information ; that verification is 
made and his record is checked with the local police 
immediately after the interview. The information is then 
charted on a form and points are awarded under the cate- 
gories of residence, time in the Charlotte area, local family 
ties, employment, character, and prior record. If the per- 
son scores a certain minimum number of points, and if 
the counselor feels that he will probably appear for trial, 
then the defendant is recommended for release without 
bail. The recommendation must still be accepted by the 
bail-granting official, since whether to release is still for- 
mally his decision, but he nearly always grants approval. 
To be released; the defendant must sign an unsecured 
appearance bond plus two forms, one explaining the con- 
sequences of failing to appear at trial and the other obli- 
gating the defendant to follow certain restrictions of the 
pretrial release program. Those restrictions include not 
leaving the country without permission, staying 
employed, advising the program of changes of address, 
and calling the program office at a set time each week. 
Violation of those restrictions can mean revocation of the 
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At the heart of some of the predicaments in which the criminal law finds itself has been too 
ready acceptance of the notion that the way to deal with any kind of reprehensible conduct is to 
make it criminal. 


— The President’s Commission on Law Enforcement 
and Administration of Justice, The Challenge 
of Crime in a Free Society 126 (1967) 


Some current provisions of Chapter 14 (Criminal Law) of the General Statutes of North Carolina: 





G.S. § 
14-117.1 


14-129.1 


14-171 


14-395 
14-396 


14-397 


14-400 


14-401.3 


14-401.5 


Offense 


unauthorized use of words “army” or “navy” in name of 
mercantile establishment 


selling, bartering or exporting for sale or barter, any Venus 
flytrap plant or any part thereof 


removing, defacing, altering or destroying the word “rental” 
on any rental battery 


commission of “act of lewdness” by any “loose woman or 
woman of ill fame” with or in the presence of a student 
under 18 within 3 miles of that student’s boarding school 
or college 


allowing a stone-horse or stone-mule of two years or older to 
run at large 


opening a marl bed without surrounding it with a lawful 
fence (unless the marl bed is within cne’s own enclosure) 


promoting, advertising, or conducting any marathon dance 
contest, or participating in any contest of more than 8 con- 
secutive hours 


selling or giving away cigarettes to persons under 17 
hurting, pursuing, taking, capturing, wounding, maiming, 
disfiguring, or killing any homing pigeon owned by another 


digging ginseng on land of another and not for purpose of 
replanting, between 1 April and 1 September 


wearing of American Legion emblem by nonmember 


allowing dog to “pursue, worry or harass” any squirrel on 
Capitol Square in Raleigh 


unauthorized use of name of denominational college in con- 
nection with any dance hall 


tattooing the arm, limb, or any part of the body of any other 
person under age 18 


erecting any gravestone or monument bearing any inscrip- 
tion charging any person with the commission of a crime 


practicing the arts of phrenology, palmistry, clairvoyance, 
fortune-telling and other crafts of a similar kind (but ama- 
teurs doing so in connection with church and school socials 
exempted) 


Punishment 


fine from $25 to $500 (first offense) 


$500 and/or 6 months 


$50 or 30 days 


$50 or 30 days 


$50 or 30 days 


$50 or 30 days 


30 to 90 days and/or $50 to $500 


$500 and/or 6 months 


$500 and/or 6 months 


forfeiture of $10 for each day’s 
digging, plus general misdemean- 
or (2 years and/or fine) 


$50 or 30 days 
$50 or 30 days 


$500 and/or 6 months 
$500 and/or 6 months 
$500 and/or 6 months 


$500 and/or 6 months applicable 
in about 65 counties 
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14-401.10 


president or secretary of association 


or scientific work). 





soliciting advertisement for law enforcement officers’ associ- 
ation’s official magazine or yearbook without disclosing 
name of association and displaying written authority from 


intentionally handling reptile of poisonous nature, whose 
venom is not removed, by taking or holding such reptile in 
bare hand@s or by placing or holding against any exposed 
part of the human anatomy (but employees of museums, 
laboratories, etc. exempted when in course of educational 


$500 and/or 6 months 


$500 and/or 6 months 





unsecured appearance bond and the necessity of putting 
up bail. The entire procedure generally takes no more 
than 45 minutes. 

In most cases the only supervision of those released is 
the released offender's weekly phone call, at which he is 
reminded of the time of trial. Each person under the pro- 
gram’s supervision is also sent a letter reminding him of 
the date and time of trial. The experience of the program 
is that less than 1 per cent of those under its supervision 
fail to appear for trial. 

Stevens Clarke of the Institute of Government has 
made several studies of the effects of the Charlotte pre- 
trial release program; these studies show that while the 
program has been in operation, the number of defen- 


dants who are not released before trial has dropped from 
12 to 8 per cent. Part of that decrease is a direct effect of 
the program, but part is probably indirect ; for example, 
fewer prisoners are eligible as clients for bail bondsmen, 
and bondsmen are forced to take risks on some people 
they might not have dealt with before. The program has 
also helped reduce discrimination based on race and in- 


come. 

The pretrial release “no-show” rate of 1 per cent 
compares rather favorably with the 10 per cent rate of 
bail bondsmen, but then the program is mainly dealing 
with people who are the best risks. Clarke concludes that 
of those in the program, about two-thirds would probably 
have been released by magistrates on unsecured appear- 
ance bond anyway (but the program still has a better no- 
show rate than other unsecured appearance bond re- 
leases—1 per cent versus 6 per cent), about one-sixth 
would have beer. bail bondsmen’s clients, and the remain- 
ing sixth probably would not have been released at all. 

Clarke’s work indicates that many people can be ex- 
pected to appear for trial even though released without 
bail if they are given some minimal reminders of when 
the trial is. It also suggests that selecting most of those 
people and giving reminders could probably be done 
about as well by magistrates and other court clerical 
personnel as by the pretrial release program counselors. 
The studies also show that the kind of supervision prac- 
ticed by the pretrial release program might be expected 
to perform reasonably well for prisoners with slightly 
worse recommendations than those now being handled 





and perhaps expansion in that direction is worth a try. 

Although it has not yet been tried anywhere else in the 
state, the Charlotte program has drawn the attention of 
other cities and might soon find itself copied. 


OBSERVATIONS 





The most obvious observation about these alternatives to 
jailing is that so little of what is being suggested is truly 
new. Police and prosecutors have always diverted a num- 
ber of offenders from the criminal justice system, the po- 
lice by exercising their discretion on arresting and the 
prosecutor by deciding whether to proceed to trial. In 
fact, the “innovative” Manhattan Court Employment 
Project is not greatly different in principle from the 
North Carolina district attorney’s common use of nol 
pros, to hold in abeyance the prosecution while the defen- 
dant is given a period to prove that he can straighten 
himself out. The generally new element about most diver- 
sion recommendations is the addition of formality. The 
trend in the administration of criminal justice is to have 
more decisions made in the open, to have the reasons put 
on the record, to increase the visibility of the processes by 
which some offenders are given “favored” treatment. The 
recent recommendations of the President’s Crime Com- 
mission, the American Bar Association, the American 
Law Institute, and the National Advisory Commission on 
Criminal Justice Standards and Goals all support that 
theme. These groups all agree that enormous discretion 
has existed within the system and some guidelines on how 
that discretion is to be exercised are needed. The 
objective is not only to remove inconsistency in enforce- 
ment but also to make the basis of enforcement decisions 
publicly known so that these decisions can be debated 
and challenged. 

Also, implementation of many of the diversion 
alternatives represents a triumph for those who could con- 
sider rehabilitation the primary objective of the criminal 
justice process. The common assumption of many of 
these programs is that the offender is only partially at 
fault in committing the offense that brought him into the 
system, that he was to some extent induced into crime by 
the kind of society he lives in. If the proposition that the 
conditions in which the offender finds himself may con- 
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tribute to his tendency to commit crime is accepted, then 
it follows that correcting those conditions, or at least alle- 
viating their effect on this particular individual, will re- 
duce the likelihood of crime. In other words, the criminal 
justice system is being modeled more and more on the 
health treatment system: find the causes of the illness 
(criminal conduct) and correct them. 

The adoption of the treatment model, however, seems 
to mean the acceptance of operating procedures that may 
disturb some. Until recently, a great deal of informality 
was allowed in handling the mentally ill and juveniles, 
generally on the assumption that since the objective was 
treatment, the usual due process safeguards of the 
criminal law were not necessary. The adversary-like 
ritual of criminal proceedings was thought to be posi- 
tively harmful to handling those kinds of people success- 
fully. But substantial abuse of rights without much bene- 
fit has been found to occur in the mental health and ju- 
venile systems without the due process safeguards, and 
courts and legislatures in recent years have imposed a 
number of procedural limitations in dealing with the 
mentally ill and juveniles. The United States Supreme 
Court began with In Re Gault in 1967 to require 
minimum due process for juveniles, and the General As- 
sembly in 1973 finally put real restrictions on the manner 
and length of civil mental commitments. 

Some diversion programs now seem to be adopting the 
old attitude that when good things are being done for 
people, those people do not need the same protections as 
if they were being prosecuted (even though it is the sup- 
posed commission of a criminal offense that triggers the 
treatment). For example, when the Senate’s Judiciary 
Committee was considering legislation on federal pretrial 
intervention programs in 1973, testimony was taken on 
the Citizens Probation Authority (CPA) in Genessee 
County, Michigan (a program similar to the Manhattan 
Court Employment Project), and an analysis of the legal 
problems associated with such a program was put in the 
record. That analysis states that allowing counsel when 
an offender is deciding whether to participate in the pro- 
gram or proceed to trial “might interfere with the atmos- 
phere of rehabilitation necessary . . . .” And on the ques- 
tion of how much incriminating information a parttici- 
pant in such a program should have to reveal, the analy- 
sis says, “Since CPA’s primary purpose of rehabilitative 
[sic], it is important to maintain a relationship of 
confidence and full disclosure between the client and the 
CPA worker. To give Miranda-type warnings would be 
counterproductive to the maintenance of such a relation- 
ship.” That sounds a great deal like the kind of things 
that were said about proceedings against juveniles be- 
fore the Supreme Court imposed certain due process safe- 
guards for children. 

Another observation that might be made about many 
of these programs is that they are not subject to very strict 
evaluation. Especially when a project is funded by LEAA 
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does it seem that its evaluation becomes suspect. The St. 
Louis detoxification center (LEAA-supported) reported 
great help for its alcoholic clients and at substantial sav- 
ings, but a closer look showed that the success was not so 
substantial and that the savings had been more than off- 
set by new costs. The Manhattan Court Employment Proj- 
ect reported significant differences in recidivism rates, 
but its computations have been shown to be faulty. And 
these examples are not at all uncommon. Robert Martin- 
son’s excellent article in the Spring 1974 issue of The 
Public Interést reviews the evaluations of correctional 
programs; it shows that when looked at closely, hardly 
any show real improvement in recidivism rates (castration 
does seem to have some effect on sex offenders). His arti- 
cle is interesting not only for its conclusion that virtually 
none of the rehabilitative efforts that have been reported 
so far have had any appreciable effect on recidivism, but 
also for his observations on the questionable conclusions 
drawn by many of the reports. It seems that few people 
working in criminal justice are willing to admit that their 
new ideas just do not make that much difference —that 
many offenders proceed on their same course despite hav- 
ing had special care and treatment. 

It might also be suggested that some diversion pro- 
grams are simply ways to accomplish indirectly that 
which could not be accomplished directly by decriminali- 
zation. That is, some of these programs are being used to 
divert offenders primarily because the promoters of those 
alternatives do not think that the offenses with which the 
persons being diverted are charged belong within the 
criminal system. If it is not politic to have the offender's 
conduct legalized, then the next best thing is to see that 
punishment for that conduct is ameliorated as much as 
possible. 

To the extent that this observation is correct, diversion 
can represent a dilution of legislative control over the 
criminal justice system. When the legislature declares 
conduct criminal but other agencies channel numerous 
offenders into alternatives other than punishment, then 
the legislature’s decision is being to some extent ignored. 
But this is a result that the legislature has very much 
brought on itself. By classifying more and more conduct 
as criminal and leaving prohibitions on the statutes even 
though public opinion has long since changed, the legis- 
lators assure that many of their laws will not be enforced 
and that efforts will be made to reduce the harshness 
when punishment does occur. Most of those charged with 
enforcing the criminal law see very clearly that much of 
what is prohibited is not truly reprehensible conduct and 
that those who are brought into the system as the result of 
such behavior should not be dealt with severely. For the 
legislature to regain its proper control, it needs to define 
more closely what is and is not acceptable behavior and to 
give more thoughtful consideration to when the criminal 
punishment is appropriate for misconduct and when 
other sanctions might more properly be used. 





THE SOLICITOR: HIS INFLUENCE AND POWER 





Jack Thompson 


WHAT IS A DISTRICT ATTORNEY?! First and fore- 
most, he is the “people’s attorney.” In his district, he rep- 
resents all of the people for the State and prosecutes 
persons charged with crimes against the citizens of the 
State. This obvious aspect of the occupation is actually 
only one of the many duties and responsibilities of the 
district attorney and his staff. 

A district attorney must be a criminal trial attorney, 
criminal law expert, legal researcher, adviser, teacher, 
court manager, policy-maker, ombudsman, investigator, 
fortune-teller, judge, juror, defender of right, prosecutor 
of wrong, arbitrator, family counselor, public relations 
expert, and politician. He is an individual who, when he 
brings a case to trial expeditiously, is accused of trying to 
railroad the defendant and deny him his right to counsel. 
(The defendant's counsel doesn’t want to go to trial until 
he has been paid.) If the district attorney is having trou- 
ble locating a material witness and has to delay calen- 
daring the case for trial, he is accused of not giving the 
defendant a fair and speedy trial. (A fair-and-speedy- 
trial motion never seems to be made by the defendant 
when the district attorney stands ready for trial.) If there 
is a backlog of pending cases, the district attorney is ac- 
cused of being inept. If he is current in his caseload, the 
presiding judges are praised for being so efficient! If the 
district attorney refuses to accept reduced charges and 
tries all cases as charged, he is “inflexible.” If he plea- 
bargains, he is “giving the courthouse away” and is too 
liberal! If a defendant is found not guilty, it was the bril- 
liance of the defense attorney. If a defendant is found 
guilty, it was the brilliant investigation of the police! If 
the district attorney spends his time properly preparing 
his cases for trial, he is accused of being “inaccessible” to 
the public, and when he is trying his cases he is accused of 
being “inaccessible” to attorneys and law enforcement. 

If the district attorney treats all people the same, re- 
gardless of their politics or political status, he is a maver- 
ick in his own political party, and if he bows to political 
pressure, he is condemned as corrupt. 


1. Formerly the district attorney was known as the solicitor. Ch. 47 
(SL 1973) amended G.S. 7A-66.1 by authorizing the solicitor to call 
himself district attorney. In the 1974 general election, voters will decide 
whether to change the title of the constitutional office from solicitor to 
district attorney (Ch. 394, N.C. Sess. Laws 1973). 


ADMINISTRATIVE DUTIES 





In the past, the most important qualification for a dis- 
trict attorney was that he be a good trial lawyer. But in 
recent years, since the office has become full time and 
criminal procedural matters have expanded to require 
more time and paperwork, the district atiorney itiust pri- 
marily be an administrator, an organizer, and a super- 
visor. (A few district attorneys in larger North Carolina 
cities rarely try cases, and spend most of their time as ad- 
ministrators.) No other court officer has the responsi- 
bility of insuring that a criminal case, once initiated, pro- 
gresses properly through the many steps necessary to 
reach a disposition. From the moment a warrant is served 
until a final judgment is entered in a case, the district 
attorney is responsible for ushering the case through the 
various levels and processes of the criminal court system 
and for initiating the actions that lead to the conclusion 
of the case. The district attorney oversees the entire spec- 
trum of activity within the criminal court system. The 
quality and efficiency of the criminal courts in a particu- 
lar district are reflections upon the district attorney's 
administrative abilities in insuring the proper flow and 
disposition of the criminal cases. 


Setting the Calendar. Perhaps the most difficult of the 
district attorney’s administrative chores (and the one 
most likely to produce a chronic headache) is his duty to 
prepare the trial calendars.2_ In other states senior resi- 
dent judges prepare the calendars or share that duty with 
the district attorney. But in North Carolina our judges 
rotate, and the district attorney therefore has sole re- 
sponsibility for the task. And he is the proper court offi- 
cial to have this responsibility because he is the only one 
who remains in the district all the time and therefore the 
only one who knows enough about the cases to determine 
when they are ready for trial. In addition, he must be 
concerned with what will happen not only next week but 
also next month and next year in the operation of the 
courts of his district. And he must be concerned with 
what the statistics reveal for the past in order to evaluate 
his efforts for the future. A judge, on the other hand, 


2. G.S. 7A-61 provides that the solicitor shall prepare the trial 
docket. 
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need be concerned only with what is occurring in the par- 
ticular court where he is now presiding and not what will 
occur next week when he will not be there. 


The district attorney is responsible for calendaring 
cases in both the district and superior courts. Because of 
the large volume of cases in district court, he must estab- 
lish general procedures for that court that work almost 
automatically and will result in the scheduling of a rela- 
tively uniform number of cases per court day. Among the 
factors that the district attorney must consider in pre- 
paring the district court calendar are working hours of 
the police officers who have cases (and whose work shifts 
change from week to week), the approximate number of 
cases that a particular officer normally initiates, the types 
of offenses involved, the probable number of guilty pleas 
and not-guilty pleas, and the probable length of particu- 
lar trials. The same factors must be considered in calen- 
daring cases for superior court, but this process cannot be 
done by a general automatic procedure. Each time he 
makes up a calendar, the district attorney must go 
through the cases and determine whether they are ready 
for trial. Estimating the length of time of a particular 
trial is likely to be a more crucial determination in 
calendaring a case in superior court than in district court 
since trial time is likely to vary a great deal more. In addi- 
tion, more witnesses are likely to be called in superior 
court than in district court, and thus more attention must 
be given to setting a time when all witnesses are avail- 
able — particularly expert witnesses, who are generally the 
most difficult to schedule. For example, if the district at- 
torney wants to calendar a drug case in which the 
substance confiscated was sent to the SBI laboratory for 
analysis, he needs the lab agent who analyzed that mater- 
ial to testify in the trial. The SBI currently has eight lab 
agents who are responsible for analyzing all drugs confis- 
cated throughout the state and therefore must testify 
throughout the state. The district attorney must notify the 
agent involved in a particular case far in advance of the 
actual trial date in order to have him available. Weighing 
all these factors, relying on past experience, and using his 
“fortune-telling” talents, the district attorney prepares 
the trial dockets with the goal of full utilization of court 
time in mind. 


Because he has no control over the matter, the greatest 
hindrance to the proper scheduling of cases from the dis- 
trict attorney's point of view is the continuance of cases by 
defendants and their attorneys on the scheduled trial 
date. The most common reasons given for a request for 
continuances are not having an attorney, the need for 
additional time to pay an attorney, and the necessity for 
more time to prepare the defense case. Repeated con- 
tinuances result in witnesses’ having to return to court on 
several occasions before the case is finally concluded and 
quite often suffering more of an inconvenience and loss of 
pay than the defendant. 
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The next greatest calendaring disadvantage is not 
knowing what the defendant’s plea will be until the case is 
called for trial, which creates uncertainty as to the num- 
ber of cases set for trial that must actually be tried. Not 
knowing the plea is particularly troublesome in superior 
court, where fewer cases are placed on the calendar for 
trial; two or three guilty pleas can leave the district attor- 
ney with no cases ready for trial and a judge and jury 
sitting in the courtroom. 


Arraignment Procedure. The degree of uncertainty 
involved in calendaring cases could be eliminated almost 
entirely by a modification of arraignment procedures. 
The concept of a separate arraignment procedure is not 
unique, but usually it is applied only in superior court. It 
is my opinion that an arraignment procedure would be a 
valuable addition to district court (particularly in urban 
districts where several district courts are going every day) 
as well as in superior court. An arraignment procedure in 
district court might well work as follows: 

All district court cases would be scheduled for arraign- 
ment before a district judge a few days after the citation 
or arrest warrant is issued. At arraignment, the judge 
would inquire into the defendant’s plea, his intentions as 
to retaining counsel, whether he is indigent (if so, the 
judge would appoint counsel at that time), the approxi- 
mate period of time his preparation for trial would re- 
quire, and bond matters. 

If the defendant enters a plea of guilty at arraignment, 
judgment could be entered at that time or delayed to a 
future date. A copy of the law enforcement complaint 
sheet could be attached to the warrant or the citation so 
that the court, with the consent of the defendant or his 
counsel, has a basis on which to enter a judgment without 
the necessity of having the officer present. 

If the defendant enters a plea of not guilty at arraign- 
ment and has counsel at that time, the case would be 
scheduled for trial for a day certain in the future. The 
calendar book would be maintained by the clerk in the 
arraignment court so that only a certain number of trials 
would be set for a particular day. This procedure would 
insure that court time would be efficiently used and that 
too many cases would not be set for a particular day, thus 
avoiding the necessity for continuances due to an over- 
load of cases on a particular day. For this system to oper- 
ate, the presiding judge would have to refuse requests for 
continuances on the scheduled court date except for 
emergency reasons. 

If, at arraignment, the defendant had not yet retained 
counsel but was attempting to do so, the arraignment 
could be continued for a certain time to give him the op- 
portunity to retain counsel. Once counsel is retained, the 
defendant would reappear with counsel and advise the 
court of his plea and when they would be prepared for 
trial. Once a case is scheduled for trial, then and only 
then would the witnesses be notified to appear in court. 





The results of this type of system would be: (1) wit- 
nesses need appear only once for any one case in district 
court; (2) full utilization of court personnel and court 
days ; (3) expeditious disposition of guilty pleas; (4) elimi- 
nation of continuances due to case overload for a particu- 
lar court date; and (5) less time spent in court by law 
enforcement officers. 

A similar system could operate in superior court, and 
in fact after July 1, 1975, the new criminal code bill (Ch. 
1286, Sess. Laws 1973) will require an arraignment proce- 
dure to be used at least one day every other week of court 
in counties where 20 or more weeks of criminal trial ses- 
sions of superior court are regularly scheduled per year 
(and may be used in districts with fewer weeks of court). 
In superior court, the arraignment procedure could work 
as follows: A particular day each week or every other 
week would be set for arraignment, and on that day all 
cases appealed from district court or on indictments re- 
turned since the previous arraignment day would be 
calendared. At arraignment, the judge would determine 
whether the defendant had counsel and, if not, whether 
he was indigent and counsel should be appointed for him, 
the approximate time necessary to prepare the case for 
trial, and the defendant's intention as to a plea. Only af- 
ter counsel and time necessary for preparation had been 
determined would a case be set for trial, and only the 
number of cases that could reasonably be reached for 
trial or other disposition would be set on a particular day. 

This system, which I call “realistic calendaring,” pre- 
vents multiple appearances of witnesses for any one trial 
and eliminates overscheduling of cases on the superior 
court calendar. Because of the notice it gives to defense 
counsel and prosecuting attorneys that a case will be 
reached for trial when set, realistic calendaring results in 
less procrastination by defense as well as prosecuting 
attorneys and in the likely disposition of cases at the first 
scheduled trial date. Again, the system will operate 
efficiently only with judicial cooperation by refusing to 
grant continuances except in emergencies. 


DISCRETION OF THE DISTRICT ATTORNEY 





A second major function of the district attorney is the 
evaluation of the merits and evidence of each case. His 
evaluation of a case may result in the case’s being prose- 
cuted or dismissed or in the acceptance of a lesser plea 
than that for which the defendant was charged. This dis- 
cretionary power and authority is an essential ingredient 
in expediting criminal cases. It is often a controversial 
area in the court system and is often misunderstood by 
the public. 


Deciding When to Prosecute. In North Carolina war- 
rants are issued upon the complaint of a police officer or 
citizen without an evaluation of the facts by a legally 
trained individual. Only after a warrant has been issued 
and served does it reach the attention of the district attor- 


ney, and only at this point does the first legal evaluation 
of the case take place. In many other states, a warrant 
cannot be issued without prior approval of the district at- 
torney, so that a warrant is not issued if there is insuffi- 
cient evidence to support a charge. In North Carolina, a 
district attorney must screen cases before trial (at least 
one district attorney I know has a formal procedure for 
pretrial screening of every felony) to determine whether 
they are triable and whether a lesser plea should be ac- 
cepted. A district attorney could, and some do, 
prosecute every case that is brought into the court system, 
especially if he wants to avoid making difficult decisions. 
But this practice results in an inefficient use of the court's 
time on defective and frivolous cases. 

The district attorney must consider many factors in 
evaluating a criminal case. The first factor is whether 
there are sufficient facts and evidence to prove the charge 
in a trial. Another factor in the evaluation process is the 
“spirit of the law.” It is essential for the district attorney 
to consider, regardless of whether a technical violation 
might be proved, whether the public good would be 
served by prosecuting the case. Examples of cases in 
which the spirit of the law might call for nonprosecution 
are minor traffic accidents in which compensation for the 
damage has already been paid or a husband-wife minor 
assault when the couple is at the moment living peace- 
fully together. 

A quasi-judicial evaluation quite often must be made 
concerning the credibility and motives of the complaining 
witnesses. If the district attorney has a reasonable doubt 
as to the defendant's guilt, then it is his duty to dismiss 
the case at that point and not to prosecute. If he has a 
reasonable doubt, he certainly cannot expect a judge or 
jury to be convinced of the defendant's guilt and justice 
would not be served by prosecuting the defendant. Who 
is in a better position to judge the case than the one most 
familiar with it —the district attorney? 

What this duty to evaluate criminal cases boils down to 
is seeking “quality and not quantity” in prosecution. 
The authority to dismiss charges is essential for an expe- 
ditious disposition of criminal cases with a minimum of 
court time expended; it should not be infringed upon or 
limited by any other court official, since the district attor- 
ney is in the best position to make such a decision. 


Plea-bargaining. Another consideration when eval- 
uating a case is whether to engage in plea negotiations, 
or plea-bargaining, as it is most often called. Much 
nationwide attention has been focused on plea-bargaining 
in recent years. All3 but one* of the major studies have 
come out in favor of continuing plea-bargaining, and the 


3. See AMERICAN Bar Project ON STANDARDS FOR CRIMINAL 
JUstICE, STANDARDS RELATING TO PLEAS OF GuiLTy, 1-4, 60-78, 
(1968): American Law Institute: A Model Code of Pre-Arraign- 
ment Procedure, Tentative Draft No. 5, 65-68 (1972); A Report 
by the President’s Commission on Law Enforcement and Ad- 
ministration of Justice. The Challenge of Crime in a Free 
Society, 134-37 (1967). 
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new North Carolina pretrial criminal procedure bill has 
for the first time statutorily recognized plea-bargaining.5 
With Watergate, plea-bargaining has become a front- 
page news item, and citizens who might have only casu- 
ally heard the term are now reading about a Vice-Presi- 
dent and several high administration officials who have 
engaged in the process. 

Plea-bargaining has been the most publicly criticized 
aspect of prosecutorial discretion, largely because the 
public does not understand the impracticality and impos- 
sibility of trying every case out before a jury. Most court 
systems depend on an approximate 90 per cent ratio of 
guilty pleas to operate efficiently. There are not enough 
courtrooms, judges, and prosecutors to try even the ma- 
jority of cases before a jury. The effect of a district attor- 
ney’s failure to engage in plea negotiations has been 
clearly illustrated in one North Carolina urban district, 
where a backlog of pending cases reached such unbeliev- 
able proportions that cases were not reached for trial 
until at least a year after they were initiated. In that in- 
stance, the direct result of the district attorney’s not being 
practical was that the court system was rendered ineffec- 
tive. 


The common-sense reason behind plea negotiation is 
to offer the defendant, through his counsel, some induce- 
ment to plead guilty rather than to try the case out. If no 
inducement is offered, the defendant theoretically would 
have no reason not to take his chances with the jury in 
each and every case. 

A practical aspect of plea negotiations is that the ex- 
perienced district attorney should know from past en- 
counters what a particular judge will probably do in a 
given factual situation. Therefore, if the district attorney 
tenders a bargain that incorporates a recommendation in 
the general area of what the judge would do anyway, the 
same result would be reached as would be if the case were 
tried out. For instance, if the district attorney knew from 
experience that a particular judge would place a youth- 
ful defendant on probation for his first conviction of 
breaking and entering, then a bargain could be offered 
the defendant that if he pled guilty to a felony breaking 
and entering, the state would not prosecute the larceny 
count and would recommend probation. The defendant 
would thereby be given an inducement (not prosecuting 
the second charge and recommending probation) that 
would actually dispose of the case in the same manner 
that the judge would have disposed of it had it been tried 
out. 

Notwithstanding the importance of what a presiding 
judge would probably do, the district attorney should 
consider the factors of “fairness” and “propriety” in dis- 
posing of the case. Although some district attorneys feel 
that these considerations are “up to the judge,” a district 


4. NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE 
STANDARDS AND GoALs, Courts, 42-49 (1973). 


5. N.C, Sess. Laws 1973, Ch. 1286 (N.C. Gen. Star. § 15A-1021 
to 1027). 
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attorney has an opportunity in his recommendation and 
in the plea-negotiation stage to truly effect justice as it 
applies to individual defendants. If the district attorney 
does not take the initiative at this stage, the law becomes 
inflexible and injustice can result from his failure to act. 

The most common situation in which plea negotiations 
are undertaken occurs when the district attorney has 
evaluated a case and knows from experience even though 
he is convinced of the defendant's guilt, that the evidence 
is extremely weak or that important evidence might be 
suppressed because of procedural errors by law 
enforcement officers. He has a choice, under these cir- 
cumstances, of trying the case out “as is” and running the 
very real risk of a not-guilty verdict or of tendering to the 
defendant a reduced charge in exchange for a guilty plea. 
When a district attorney plea-bargains in this situation, 
the goals are “substantial justice” and the avoidance of 
social harm that could result from the release of a crimi- 
nal. 

When a defendant is charged with a series of crimes, a 
plea bargain might be used to drop some of the charges 
when he pleads to the remaining charges, especially if his 
plea to the several charges would give the judge sufficient 
leeway to punish his actions. From experience, the dis- 
trict attorney quite often knows that the judge would give 
the defendant a certain sentence regardless of the 
number of charges of which he might be found guilty, so 
that once more the same result has been achieved as 
would have been accomplished by a jury trial. 

Since the district attorney is the only individual in a 
judicial district with comprehensive awareness of the 
strengths and weaknesses of the law enforcement in his 
area, the strength of his criminal cases, the mores and the 
reactions of jurors in a community to the facts 
constituting alleged violations of the law, and (from ex- 
perience) the probable dispositions of the various judges 
presiding in the district from time to time, he must have 
unlimited discretion to dismiss charges and to negotiate 
pleas. This discretion must be exercised carefully and, as 
nearly as possible, uniformly to effect a “fair” disposition 
of criminal cases. The independence of a district attorney 
in exercising his discretion is essential to prevent abuse of 
power. The district attorney alone is responsible to the 
people who elect him. If he abuses his power, the people 
should and probably will vote him out at the next election. 


Nonsecrecy in Discretionary Decisions. When a district 
attorney decides to dismiss a criminal case or to accept a 
plea to a lesser charge, he should tell the public as well as 
those directly involved in a case the reason for the 
dismissal. Communication with the people directly in- 
volved, whether they be law enforcement officers or lay 
witnesses, can be accomplished by letter or in person. 
The importance of notifying those directly involved lies in 
the need to insure that the proper reasons for the 
dismissal are known. People tend to believe the worst pos- 
sible motives, especially in matters involving the court 
system. Too often, because of a lack of communication 





with the public, when a case is dismissed or a lesser plea 
accepted, interested persons immediately conclude that 
the “fix” is on. If this impression is not corrected, it will 
remain forever in their minds, and they will influence 
others who have had no direct contact with the system. It 
is important not only that actions be proper but also that 
they appear to be proper. 

Similarly, the district attorney must maintain good 
communication with law enforcement officers to prevent 
their drawing false conclusions. The attitude of law en- 
forcement officers is directly affected by what happens to 
their cases when they reach court. If they feel that improp- 
er motives are involved in the dispositions of cases, their 
attitudes toward the courts and their duties may be ad- 
versely affected. Furthermore, if the reason for dismissing 
a case or accepting a lesser plea is related to lack of 
evidence to convict or illegally obtained evidence, feed- 
back to the officer helps teach him to avoid the same pit- 
falls in the future. 

Maintaining a written record of the reasons why a case 
was dismissed or a lesser plea accepted is important, and 
can be accomplished by a notation on the court file for 
district court cases and by including a form in the court 
file for superior court cases. Again, publicly stating and 
recording reasons for discretionary actions will help pre- 
vent misinterpretation of the district attorney's motives. 
The public record gives an explanation to anyone who 
inquires as to the reason for a particular action. If much 
time has transpired since the action had been taken, the 
district attorney, with his heavy volume of cases, may not 
remember all of his reasons and will have the written 
record to rely on. 


IMPORTANCE OF INDEPENDENCE 





The independence of a district attorney prevents outside 
influences from affecting policies and the integrity of his 
office. If one man or a small group of men had the power 


to control the various district attorney's offices across the 
state, the interest of the community as a whole would 
cease to be a factor in the operation of the district 
attorney’s office and abuse of the court system would be 
highly likely. The sum total of how a district attorney ad- 
ministers his office and the basis upon which he decides 
whether to prosecute a case or what plea negotiations to 
engage in has a very real influence upon his community — 
that is, his judicial district. His actions and effort are 
clear evidence of his attitude, and that attitude sets the 
climate and influences the manner in which law enforce- 
ment personnel handle the public. 

The district attorney is first and foremost an 
advocate —an advocate of and for the people, and not 
merely an advocate for law enforcement. He must always 
present and maintain an attitude of fairness. He is in the 
best position possible to influence law enforcement offi- 
cers in their attitude toward their occupation, duties, and 
the people of the community. A district attorney can well 
influence law enforcement by discouraging unethical 
practices. If he maintains a “win at all costs” attitude, 
then he is suggesting or laying the groundwork for over- 
enthusiastic officers to “fudge” in their testimony and in- 
vestigation. Well-prepared prosecution by its very nature 
has the effect of influencing officers to investigate their 
cases thoroughly. They readily realize from competent 
prosecution what will be expected of them in future 
trials. On the other hand, ill-prepared prosecution can 
result in apathetic law enforcement and officers who lack 
confidence in the prosecution of their cases. 


A DISTRICT ATTORNEY has and exercises great 
power in carrying out his many and varied duties. How he 
uses this power influences directly the quality of justice 
and life in a community. The burden is upon him to use 
the power effectively and with integrity. At the same 
time, if he is to give his best service in his many capacities, 
his freedom and discretion must remain unbridled. 
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THE ROLE OF THE PRIVATE ATTORNEY 





Wade Smith 


THE LECTURER IN A COURSE I took as a new 
member of the Bar once said: “The criminal law is the 
red-headed stepchild of the court system.” There is much 
truth in what he said. And, while many criminal lawyers 
have outstanding credentials, often they avoid the blue- 
chip image and gravitate toward a more rough-hewn, less 
genteel life-style. When they invite the district attorneys 
to their annual Christmas gala, they are likely to serve 
opossum, raccoon, grits and eggs, and streaky lean meat. 
To cuss occasionally is a criminal lawyer’s prerogative 
and, indeed, it is expected of him. You might find him 
a little too opinionated or contentious to suit the 
sensibilities ofthe Ladies’ Auxiliary. But for most folks, 
the criminal lawyer is the best company for a fishing trip 
or a wedding party or almost any other occasion, for 
that matter. He is a forgiving fellow and apt to look for 
redeeming qualities rather than condemning ones. He is 
accustomed to struggling hard to see the good in his 
clients. I have practiced in the courts of North Carolina 
for ten years and rubbed elbows with the finest practi- 
tioners at the Bar. I have tried cases all over North Caro- 
lina in the federal and state courts. I have made friends 
with Sunday School teachers, preachers, judges, college 
professors, and faith healers. But the people who know 
most about life and philosophy and religion and politics 
are the criminal lawyers. I like criminal lawyers. When I 
was a child, I sat and listened to my father talk shop with 
fellow workers. They would discuss production and the 
effect of cold weather on machinery. Hearing criminal 
lawyers talk shop is like being at the first meeting of 
Oliver Wendell Holmes, Felix Frankfurter, John Mar- 
shall, and Hugo Black. One hears Fifth Amendment, 
Fourth Amendment, First Amendment, due process, and 
other such phrases tossed about. And one hears them dis- 
cuss their role in our system of criminal justice. But 
enough of drama. Let’s examine the role of the criminal 


lawyer. 


THE CRIMINAL LAWYER knows his job is increasingly 
important. There should be no rejoicing that the criminal 
lawyer is now on the list of vanishing species. Our system 
is adversary. Police officers enter the courtroom with 
briefcases stuffed with good notes. They do not blunder 
as they used to. Asher L. Cornelius’s description of the 
police officer in 1929 makes one laugh today: 
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Policemen as a class are not well educated, skilled 
mechanically or industrious. They are men above average 
in physical strength and appearance who have lacked 
sufficient persistence to acquire an education or learn a 
trade. Their contacts with the criminal element tend to 
make them suspicious of human nature. It naturally fol- 
lows that where a person is charged with a crime, the of- 
ficer is predisposed toward a belief in his guilt. [Cross- 
Examination of Witnesses. | 


Today the police officer is well trained. His case prepara- 
tion is thorough, and he has at his disposal a wealth of 
scientific gadgetry, all of which make him a formidable 
opponent. He speaks glibly of potassium dichromate and 
tuning forks. 

The district attorney is no different. He is well paid 
and competent. He has an unlimited supply of help. 
Almost every new man you meet in town is one of his as- 
sistants. He is able to read, and he can do it quickly. He 
can draw indictments in the twinkling of an eye. And the 
grand jury returns them to him just as fast. He has a sec- 
retary, and she has a typewriter. The D.A. is furnished 
memos and texts from the Institute of Government, the 
Attorney General, and Administrative Office of the 
Courts. The district attorney does not aid the defense. He 
knows what to do and when to do it, and defendants can 
no longer rely upon him to blunder and boggle a case into 
its least noxious included offense. 

Jurors are also different. They no longer go for Bible 
quotations. They go for facts and reasonable inferences 
arising from facts. Once in a while a Bible verse might 
help, but they are dangerous when used too frequently. 
Jurors are sophisticated. They will not be hornswoggled. 

There once was a time when a judge could be depended 
upon to make an error. Nowadays judges all have a set of 
pattern jury instructions covering virtually all crimes, and 
they are always on target. Lawyers can no longer rely on 
judges for any real help. A defendant who walks into an 
adversary system, the component parts of which are as 
highly trained and skilled and as zealous as the police of- 
ficer and the district attorney and as dedicated as the 
judge and the jury, is likely to become a victim in addi- 
tion to a defendant unless he has competent counsel. 
Judges do not protect defendants’ rights, lawyers do. 
Solicitors are not solicitous of defendants’ rights, lawyers 
are. The names Gideon, Escobedo, and Miranda are all 
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monuments to the view held by people who have 
examined our system carefully about the role of lawyers. 
A criminal trial is no tea party, and the system will not 
work without good lawyers. The day has vanished when 
lawyers could walk around with a list of their cases in 
their hip pockets or practice law using nothing but the 
statutes and the annotations to the statutes. Today they 
must know how to handle juvenile proceedings, proba- 
tion and parole revocations, and understand postconvic- 
tion remedies as well as keep up with the myriad of crimi- 
nal procedure court decisions. 

And even the best criminal lawyers lose most of their 
cases. I have often wondered what it does to a man to lose 
a fight on nearly every working day of his life. Indeed, 
measured by the standards applied in the business 
community, a criminal lawyer’s career is a catastrophe. 
The criminal lawyer seldom enjoys the rarefied air of jury 
victory. What, then, is the criminal lawyer accomplish- 
ing? “I am making the state prove its case,” he says. “I am 
holding the state’s feet to the fire. I am requiring them to 
prove beyond a reasonable doubt and to a moral certainty 
that my client committed the crime.” The rewards of 
such activities are not as ephemeral as one might think. 
Good criminal lawyers not only are paid well; they also 
believe they make the system better. For example, search 
warrants drawn up by police officers who work in a city 
with a strong criminal Bar are better search warrants. 
Every time a lawyer scrutinizes a search warrant and 
cross-examines an officer about the details of the affida- 
vit or the oath, he announces to the world that search war- 
rants will be scrutinized. Good criminal lawyers help to 
make good police officers. Indeed, the betterment of our 
system of criminal justice is one of the outgrowths of good 
criminal law practice. Every criminal lawyer knows that a 
high standard of professional excellence on his part in the 
practice of his skill may be the basis upon which count- 
less people are more fairly tried. Thus, the criminal law- 
yer sees himself as being a positive influence upon the 
court system and upon the entire system of criminal 
justice. 

Once in a while lawyers rumble and mutter about 
pleading not guilty in all their cases. Perhaps the district 
attorney has been unfair or a judge has revealed that he is 
really in the D.A.’s corner and that this business of im- 
partiality is a fiction. There is a feeling, occasionally, that 
“we don’t get no respect around here.” The debate then 
rages on about what effect “not-guilty pleas” would have 
upon our court system. Suppose all the criminal lawyers 
pleaded all their clients not guilty and fought them out. 
What would happen to the system? No one knows the an- 
swer to this question because the lawyers have never done 
it, and I am sure they never will. However, the lawyers 
are acutely aware of the value of guilty pleas. The system 
will not work without them. We are not in a position to 
joyfully give every defendant a jury trial. But, for that 


matter, not many defendants really need ohe. Most of 
them are guilty. And, ultimately most of them want to 
plead guilty. But one of the reasons they do plead guilty is 
the counsel of a competent lawyer who develops an arm’s- 
length professional relationship with the defendant and is 
able to satisfy him his best hope is a guilty plea. Defen- 
dants keep hoping for a miracle. They keep looking for a 
lawyer who has never lost a case. But once they have 
talked with a lawyer whose ability they trust, most defen- 
dants throw in the towel. This is one of the criminal law- 
yer’s most important roles. Through him the community 
is introduced to the system. His explanation that money 
cannot buy the police officer and his insistence upon 
honestly representing his client does much to restore a 
defendant’s confidence in the fairness of the court. When 
the attorney explains to the client that he cannot take the 
witness stand and lie about his defense and that his wit- 
nesses will not be permitted to lie, he may restore confi- 
dence in the system. And his fact-finding efforts on be- 
half of his client may aid the judge immensely in deter- 
mining the kind of punishment that should be imposed. 


THE LAWYER'S FIRST job is to get the facts. This is his 
most difficult task. Justice Cardozo once observed : 


We lawyers are awakening to perception of the truth 
that what divides and distracts us in the solution of the 
legal problem is not so much uncertainty about the law as 
uncertainty about the facts —the facts which generate the 
law. Let the facts be known as they are and the law will 
sprout from the seed. 


And Lloyd Paul Stryker once observed : 


The really difficult problem in preparation of the case 
is to learn what the facts are and no matter how long or 
conscientiously you work you will never know them all. 
The law seldom decides the issue, the facts do; and as 
contrasted with the ascertainment of the facts, the law is 
relatively easy to discover. There are a hundred good re- 
searchers of the law to one who has a genius, I may say a 
nose, for discovery of the true facts. 


The lawyer also must recognize that there is a natural 
inclination on the part of his client to minimize each 
detail. Every lawyer has his own technique for extracting 
facts, but the lawyers who do it well are rare. Here pa- 
tience is the virtue that is the lawyer's best ally. 

The lawyer is confronted with critical decisions. Is it 
necessary that he believe his client innocent to accept the 
case? Can the lawyer in good conscience represent a guil- 
ty man? What is his obligation to the unpopular cause? 
Should he represent the flag burner? Of course, no attor- 
ney is bound to represent a man he does not like, but he 
may represent him if he wishes. No attorney is obligated 
to represent a man who is guilty unless he wants to. But 
the Constitution assures the defendant the right to coun- 
sel, and a lawyer may certainly accept the case of a guilty 
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man and plead him not guilty, giving him a vigorous de- 
fense and the assurance of a fair trial. As for the 
acceptance of an unpopular cause, it may be that this is 
the lawyer’s highest calling. There are lawyers who have 
genuinely suffered by acceptance of unpopular cases. 
The courage demonstrated by lawyers who have repre- 
sented dissident groups has been admirable. In 1954 
Judge Harold A. Medina made this statement about un- 
popular cases: 


Despite all the resolutions of the bar associations and 
the practically unanimous views of the bench and bar on 
the subject, the average man and woman who make up 
our great American public still seem to have no clear idea 
of the importance to American democracy of a skilled 
and competent defense of those charged with crime. The 
more odious and despicable the crime, the more 
important it is that justice be done. 


Ostracism of lawyers for taking such cases has occasion- 
ally surpassed exclusion from the local garden club. But 
this is one of the criminal lawyer’s roles in the system. 

The initial interview is the stage at which the attorney 
exercises another aspect of his role that helps to keep him 
active in the system. He sets his fee. Henry Rothblatt re- 
cently said, “About fifty percent of the clients who come 
into the office of the criminal lawyer lie to their lawyers 
about the facts of the case. At least eighty percent think 
they are so cunning as to be able to con the attorney out 
of his fee, an aspect of the practice that would alone war- 
rant being the subject for a short text.” Fee-setting is dif- 
ficult. Criminal lawyers recognize the importance of fair- 
ness but often it is impossible to predict the extent of work 
that will be required. And, as was the case in the novel 
Anatomy of a Murder, if the attorney is not paid before 
trial he may learn that his client had an irresistible im- 
pulse to leave without upholding his end of the fee ar- 
rangement. 

Subsequently the lawyer confronts the problem of bail, 
and through his efforts to resolve the bail problem he 
learns about bail bondsmen and the unusual powers they 
possess. The lawyer learns to work with people who have 
power and have discretion to use it. In working with 
bondsmen, as well as with police officers and district at- 
torneys, he serves as a public relations agent for his client. 
His efforts to obtain information and to give information 
are all a part of getting the case ready for either a guilty 
plea or for trial. An interesting insight into the attorney’s 
role is this statement by Lloyd Paul Stryker in his book 
The Art of Advocacy: 


(The lawyer's) most effective posture is one of complete 
sincerity and unquestioning commitment to protect every 
right which the law gives to his client, of unflagging will- 
ingness to work as hard as necessary in his client's behalf, 
yet of infinite reasonableness in seeking some fair 
accommodation that will dispose of the case in the most 
just and efficient manner. 
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The lawyer as investigator keeps in mind the necessity 
that his efforts not only be circumspect tut look circum- 
spect. If he fails to remember this rule, he damages the 
system of criminal justice. It is easy for witnesses to mis- 
interpret what the lawyer means when he interviews them 
in behalf of his client. Conferences with police officers 
and district attorneys may appear to be something they 
are not. Lawyers learn early that they must preserve a 
record of having done those things they ought to have 
done. In spite of his most tedious and careful efforts in 
this regard, a lawyer may find himself a witness at a 
postconv.ction hearing held in his honor. 

The criminal lawyer learns that physical facts change 
and that people forget. He learns that for most folks life 
is not punctuated by unforgettable adventure and that 
witnesses may not remember next week what happened 
today. While he may not have “confidential, reliable 
informants,” he does have sources. His sources are police 
reports, log books, coroner’s reports, newspaper files, 
weather records, time clocks, hospital records, doctors’ 
reports, and a host of others. And he soon learns how to 
deal with the comment “I don’t want to get involved.” A 
criminal lawyer gets people involved. 


SINCE GETTING FACTS is his most important job, 
especially in the early stages of his case, a criminal lawyer 
is constantly involved in discovery. The process of dis- 
covery may not be the formal kind. Every conversation 
with the investigating officers is discovery. Every plea- 
bargaining session with the district attorney is discovery. 
The lawyer learns that through preliminary hearings, 
bail hearings, coroner’s inquests, and pretrial confer- 
ences, he can discover most of the facts of his case without 
resorting to formal discovery techniques. The lawyer's 
role in the trial itself is that of an advocate. In State v. 
Lynch , [279 N.C. 1 (1971)], our Court used the following 
language in describing the role of a lawyer at trial: 


In this day of congested criminal dockets and over- 
crowded calendars, a lawyer's objections and exceptions 
frequently harass the judge. However, it is a lawyer’s duty 
to represent his client. In doing so he is required “to pre- 
sent everything admissible that favors his client and to 
scrutinize by cross-examination everything unfavorable. 
The inevitable result is that the lawyer usually feels that 
he is unfairly prodded by the judge, while the judge feels 
the lawyer obstinately drags his feet.” This conflict tests 
the metal of both as officers of the court. The trial judge, 
who occupies “an exalted position,” must abstain from 
conduct or language which tends to discredit the defen- 
dant or his cause in the eyes of the jury. 


It is thus the lawyer’s duty to represent his client and to 
do it vigorously even if it unnerves the judge. Our system 
will not work if judges, by overpowering egos, can make 
lawyers cower. A lawyer renders a disservice to the Bar, to 
his community, and to his country if he permits the judge 
for one moment to run roughshod over him and his 
client. Happily, most judges are too professional and 





much too competent to engage in such antics in the 
courtroom. Nevertheless, the lawyer’s job is to be respect- 
ful, independent, and unafraid. 

The lawyer as an independent advocate for his client’s 
cause participates in the quest for truth by providing 
another side or another point of view for discussion. The 
theory of the jury trial is that in the clash by opposing 
sides and opposing points of view, the jury may discover 
the truth. Cross-examination is one of the criminal law- 
yer’s most important roles. The skillful criminal lawyer 
knows when to cross-examine but, more important, 
when not to cross-examine. A lifetime of study and prac- 
tice is required to become proficient at this art. The prin- 
ciples of cross-examination are as varied as human na- 
ture, and no attorney has ever mastered the art com- 
pletely. The key to successful cross-examination is 
preparation, and good criminal lawyers recognize that 
they are preparing their cross-examination at every stage 
of the proceeding. A careful study of one’s adversary is 
necessary. The criminal lawyer recognizes that his ap- 
. proach to children would differ greatly from his approach 
to other categories of witnesses. Asher Cornelius is not 
off-base in Cross-Examination of Witnesses when he de- 
scribes the approach to the female witness: 


A woman witness is ofttimes death to the cross-exam- 
iner. If you press her too hard, she will weep or faint and 
thus get the sympathy of the jury in spite of the fact that 
you have revealed startling discrepancies in her story. If 
you exert the necessary patience to pin her down and 
make her answer your question, the jury may get the im- 
pression that you are persecuting her. 


Frederick T. Harward, of the Detroit Bar, had this to 
say about the female witness in 1929. Perhaps it is appro- 
priate today: 


That man who cross-examines a woman faces indeed, a 
delicate task. They are quicker-witted than men and 
some of them seem to know intuitively what your next 
question is going to be and have the answer ready before 
you can ask the question. Then too, they use every weap- 
on in their armory, smiles, coquetry, shrugs, sauciness, 
and if you press them too closely, they will resort to tears; 
then too they always have the last resort, the ability to 
faint at a convenient and dramatic time. Approach them 
warily and with awe. Have your armor in good shape 
and your visor down, otherwise, you may be the most 
seriously wounded when the combat is over. 


Despite the dangers of cross-examination, it remains one 
of the criminal lawyer’s most important tools and its use 
aids the lawyer in his function in our system. 


SOMEONE HAS SAID that nothing is so certain as the 
certainty of change. Will the privately retained criminal 
lawyer disappear along with the sable antelope, the 
black-maned lion, and the cougar? Obviously, the need 
for criminal lawyers will continue. Criminal procedure is 
becoming more complicated, and it is less likely that 
laymen will be able to grasp it sufficiently well to use it. 
Appointed cases in 1972-73 in North Carolina totaled 
16,304. But in the district and superior courts there were 
over a million cases for that period —50,000 cases in 
superior court alone. No move seems afoot to make the 
public defender system statewide, and even if it were 
statewide, no hard data are at hand that would put an 
end to the use of privately retained counsel in North 
Carolina. Judge Harold R. Medina made this statement 
about the need for trial lawyers in 1954, and I believe it is 
pertinent today: 


Never during my professional lifetime—and I have 
spent well over thirty-five years constantly in courtrooms 
which varied all the way from the Municipal Courts of 
New York City and Courts of Justices of the Peace to the 
Supreme Court of the United States — was there so great a 
need as there is today for the well-trained advocate. Few 
seem to realize the arduous training which is absolutely 
indispensable for top-notch performance. Nothing could 
be further from the truth than the common supposition 
that a ready tongue and glib speech form the principal 
stock in trade of a trial lawyer. Only the most arduous 
application and much practice will suffice to develop pro- 
ficiency in the formulation of questions to witnesses, and 
the planning of the involutions, suggestions and hints by 
which the minds of judges and jurors are guided to a cer- 
tain conclusion. How close the analogy is between this 
phase of the trial lawyer’s work and that of the skilled and 
experienced surgeon is all too seldom perceived. 


Perhaps the key to preserving the criminal trial lawyer 
is encouragement of young men to enter the field of crim- 
inal trials. Judge Medina put the case very well: 


No one with any show of reason can deny that there is 
a spiritual quality of justice. When once the spark is fired 
and a young lawyer becomes thoroughly imbued with a 
grim determination to see that justice is done as between 
man and man, and as between man and the state, there is 
a reasonable basis for hope that this young man will 
dedicate himself to the cause of justice, as every lawyer 
should. The phases and compartments of the law are 
legion ; but if a lawyer chooses to devote his talents to the 
art of advocacy, he may rest assured that there will be 
ample opportunity to make a lasting contribution to the 


spirit of justice. 
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THE COURTS AND THE CRIMINAL JUSTICE SYSTEM 





Bert M. Montague 


Ye shall know them by their fruits. [Matt. 7:16] 


ALMOST A DECADE has passed since the Judicial De- 
partment Act of 1965 capped a ten-year effort to estab- 
lish a unified court system in North Carolina. Nearly 
eight years of operation under the new system have gone 
on in the pilot districts. Almost four years have passed 
since complete implementation of the modern system. 
Therefore, it seems appropriate now to apply this an- 
cient and stern but fair evaluation device in an effort to 
see whether the courts are living up to the goals set for 
them. 


Tremendous strides have been made in the administra- 
tion of justice under the new system and, comparatively 
speaking, we can view it with pride. To begin with, we 
were furnished an ideal court structure. North Carolina is 
one of a bare handful of states that have a unified court 
system with uniform jurisdiction, procedures, and costs 
throughout the system and complete state responsibility 
for funding. People who come into the courts may expect 
similar treatment wherever they enter the system. 
Personnel with whom they come in contact are full-time 
and trained for the jobs they perform. In terms of quality, 
improvements have been made in the adjudication proc- 
ess. However, we have barely begun to realize the vast 
potential within this ideal structural system available to 
us, and much remains to be done. No matter how nearly 
perfect the system, the final measure of performance is 
the action taken by those personnel who deal directly with 
the people brought before the courts. Management, 
which has become difficult under the best of circum- 
stances, becomes almost impossible in a court system with 
independently elected judges, district attorneys, and 
others. The Chief Justice is looked to as being responsible 
for management of the court system, but he has none of 
the traditional management tools, such as authority to 
appoint or remove personnel. He cannot grant salary 
raises or promotions to judges as rewards for perform- 
ance, nor demote or remove them as penalty for failure. 
The primary motivation of a judge or district attorney to 
perform well is within himself. Thus, the only effective 
management is self-management, and the initial selec- 
tion process for these people becomes critical. 
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AS IN MOST OTHER SYSTEMS, we might begin our 
measure of performance of the court system by a quanti- 
tative analysis. Just a few years ago, delay and congestion 
in the criminal division of the superior court was repre- 
sented as reaching crisis proportions. This is clearly no 
longer the case: 1972 was a “turn-around year” for this 
division when the number of pending cases decreased by 
9.9 per cent as opposed to increases of 28.3 per cent in 
1971 and 32.3 per cent in 1970. In 1973, the cases 
pending in this division were further reduced by 13.7 per 


‘cent. Although filings in 1973 increased by 5.0 per cent, 


dispositions increased comparably. 

This division is currently demonstrating a capacity not 
only to dispose of current cases but also to make inroads 
into the cases remaining from prior years. The rate of 
disposition (the percentage of filings that were disposed 
of) has exceeded 100 per cent for only the second time 
since 1965. It was 105.4 per cent in 1973, compared with 
104.7 per cent in 1972, 89.3 per cent in 1971, and 89.8 
per cent in 1970. Moreover, the pending ratio (the per- 
centage relationship that the number of cases pending at 
year’s end bears to the number of cases disposed of during 
the year) dropped from 40.5 in 1972 to 32.3 in 19783, 
which indicates (all other things being equal) that the es- 
timated amount cf time for the court to dispose of all 
criminal cases pending has been reduced from less than 
five months to less than four months. Our current esti- 
mate of four months is most encouraging considering that 
the pending ratio in 1971 was 50.9, a figure suggesting 
that more than six months would have been required to 
dispose of all criminal cases pending. This period of less 
than four months compares favorably with the 101-day 
standard recommended by the President’s Commission 
on Crime and the Administration of Justice and the 
90-day standard contained in the newly enacted Criminal 
Procedure Act (Sess. Laws 1973, Ch. 1286). 

No single variable can explain this continued improve- 
ment in superior court criminal dockets, but one factor 
deserves mention. The impact of appeals from the district 
court for trial de novo in the superior court is very signifi- 
cant. Any minor change in the number of cases being ap- 
pealed from the district court (a high-volume court) has a 
significant impact upon the superior court (a low-volume 
court). The number of cases being appealed to the super- 
ior court dropped further in 1973 from 20,899 to 20,268, 
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or 3.0 per cent. The 20,268 cases that were appealed con- 
stitute 5.3 per cent of the total number of cases tried in 
the district court and amount to 47.8 per cent of total 
superior court filings. The comparable figures for 1972 
were 5.5 per cent and 51.9 per cent. Although we tradi- 
tionally view the superior court as the forum for the trial 
of serious felonies, since the reorganization of the court 
system our statistics have indicated that over half of the 
superior court’s dockets were relatively simple misde- 
meanors (mostly traffic cases). In fact, 1973 is the first 
year since the district court has been operating in all 100 
counties of the state that misdemeanors have constituted 
less than half of superior court filings. 

The statistics demonstrate that the longer the district 
court is in operation, the lower the rate of appeals and 
the smaller the proportion of superior court filings that 
are appealed cases. For the eighty-three counties where 
the district court has been in operation for five or more 
years, the appeal rate from the district court is 4.8 per 
cent, and appeals constitute 44.9 per cent of superior 
court filings. This is in marked contrast to the seventeen 
counties that entered the system in December of 1970; in 
these counties the appeal rate is 8.5 per cent and appeals 
constitute 62.1 per cent of superior court filings. In fact, 
the rate of appeals varies greatly from district to district 
and from county to county. For example, 82.9 per cent of 
the superior court filings in the First Judicial District are 
cases on appeal from the district court, whereas only 20.4 
per cent of superior court filings in the Fourteenth 
Judicial District are cases on appeal from the district 
court. It is hoped that the number of cases being ap- 
pealed in those counties with high rates of appeal will 
come down in 1974. 

It is interesting to note (to the disillusionment of Perry 
Mason fans) that only a very few criminal cases are dis- 
posed of through the drama of a courtroom trial. Of the 
44,636 cases that were disposed of in 1973, only 4,221 (9.5 
per cent) followed a not-guilty plea for which a jury was 
impaneled. The largest percentage of cases were dis- 
posed of by guilty pleas (21,288, or 47.7 per cent). The 
remaining cases—19,127, or 42.8 per cent—were dis- 
posed of by other means. We assume that most of these 
“other” dispositions were nol prosses. As Table I indi- 
cates, the percentage of cases that reach a jury has 
changed very little during the past five years. But the 
table seems to indicate a trend toward decreasing disposi- 
tions by guilty pleas and increasing dispositions by 
“other” means. This trend may be another factor in the 
improvement of the dockets in recent years. Since our as- 
sumption is that nol prosses constitute the bulk of “other” 
dispositions, it is reasonable to assume that the number of 
nol prosses granted by district attorneys has been in- 
creasing of late. At any rate, the table shows that the 
number of cases that actually reach trial has remained 
fairly constant over the last five years. It is clear, from the 
figures in the table, that any radical change in the num- 


ber of cases that reach trial would seriously unbalance the 
system. All planning and budgeting rests upon the 
premise that only a limited number of cases will get that 
far. 

By its nature, the criminal division of the district court 
is always congested, but our statistics reveal no serious 
problems of delay. This court now receives and disposes 
of over a million misdemeanors each year. In 1973, 
1,028,532 cases were filed; 1,023,310 cases—or 99.5 per 
cent of the cases filed — were disposed of. The number of 
cases pending at the end of 1973 increased by 6.3 per cent 
over 1972, but the increase appears to reflect normal 
growth trends for this high-volume court. The pending 
ratio for this division is 8.7, which indicates that it would 
require about one month for the court to dispose of its 
criminal docket. 


From year to year, the percentage breakdown for the 
types of cases handled and the manner of dispositions has 
remained fairly constant. As one might expect, traffic 
cases make up most of this court’s business. In 1973, 64.4 
per cent (662,545) of all criminal cases filed were for vio- 
lations of the traffic laws. Other petty misdemeanors 
made up the remaining 35.6 per cent (365,987) of the 
cases filed. 


Table II indicates that little change has occurred in the 
manner of disposition during the three years since the dis- 
trict court has been operational in all 100 counties of the 
state. Interestingly, the percentage of cases that result in 
a full-fledged trial before a district court judge is almost 
identical to the percentage of cases that receive full- 
fledged trials in the superior court. In 1973, only 9.5 per 
cent of dispositions were by trial before the district court 
judge following a not-guilty plea. As with the superior 
court, any substantial increase in not-guilty pleas would 
disrupt the system. 

The table indicates an encouraging trend with respect 
to waivers in traffic cases. The use of the waiver proce- 
dure in certain traffic cases has continued to increase 
each year and presumably has helped to alleviate court- 
room congestion and delay. In 1971, 65.7 per cent of all 
traffic cases were disposed of by waiver. The figure in 





Table I 


Manner of Disposition 
of Criminal Cases in the Superior Courts of North Carolina 





Percentage of Cases Disposed of by 
Jury Plea Other Total 


1973 9.5% 47.7% 42.8% 100.0% 
1972 9.9 49.3 40.8 100.0 
1971 9.7 51.9 38.4 100.0 
1970 9.8 54.5 35.7 100.0 
1969 10.4 53.8 35.8 100.0 


Source: Annual Reports of the Administrative Office of the Courts, 
Raleigh, N.C. 
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1972 was 69.4 per cent and in 1973, 69.6 per cent (the 
table indicates waivers as a percentage of all cases). 
Almost all counties now make proper use of the waiver 
procedure. Nevertheless, in a few counties court time is 





Table Il 


Manner of Disposition 
of Criminal Cases in the District Court 





Percentage of cases disposed of by 
Prelim. 
Judge | Plea Hearing Other | Total 
1973 9.5%| 27.6%] 45.1%] 1.9% 15.9% | 100.0% 


1972 10.7 27.2 44.8 1.9 15.4 100.0 
1971 11.4 30.1 41.3 1.8 15.4 100.0 





Waiver 























Source: Annual Reports of the Administrative Office of the Courts, 
Raleigh, N.C. 





still taken accepting guilty pleas to waivable cases. Court 
officials should make every effort to let the public know 
about waiver procedures in order to reduce the number 
of guilty pleas in the courtroom. 

From time to time proposals are made that motor ve- 
hicle cases be “decriminalized” and an administrative 
procedure be substituted. In North Carolina, most traf- 
fic cases are handled administratively by the waiver pro- 
cedure. 


OUR STATISTICS INDICATE that on the whole, both 
criminal divisions of the General Court of Justice are per- 
forming satisfactorily. Nevertheless, our perspective is 


based upon statewide totals, averages, and percentages. 
Courts deal with people, and our statistics do not reveal 
the stories that can be told by individual defendants, wit- 
nesses, victims, jurors, defense attorneys, law enforce- 
ment officers, court officials, and citizens who become in- 
volved in actual cases. A mere listing of these people illus- 
trates the complexity of getting all of them together at 
one time for a trial. Those who become involved have dif- 
ferent roles to play, different sets of priorities, different 
objectives, different resources in terms of time and money, 
and different perspectives as to the roles of the other par- 
ticipants. Even under the best of circumstances, it is easy 
to understand that some participants will leave the trial 
with a feeling that they have seen inefficiency personified. 
The courts must make every effort to eliminate inefficien- 
cies and practices that work unnecessary hardships on 
participants. At a minimum, when inefficiency and hard- 
ship are unavoidable, court officials should make every 
effort to explain to the participant what has gone on and 
why. 

By a quantitative measure, it appears that the court 
system is satisfactorily performing its responsibility. 
However, a steady flow of complaints about unfair treat- 
ment; revelations of abuses in granting prayer for judg- 
ment continued; poor scheduling techniques that result 
in court breakdowns and repeated appearances by wit- 
nesses and others involved in the system; bonds being set 
in cases in which they are not necessary to assure appear- 
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ance of the defendant; cases being continued repeatedly, 
sometimes for a dozen or more times; too many jurors 
being called just to sit and wait; disparate sentences; un- 
necessary delay in trials; and other critical factors serve 
to remind us continually that much remains to be done to 
improve the quality of justice in North Carolina. One 
problem has been that, in the drive to keep up with a 
steadily mounting caseload, expediency may sometimes 
have been put before justice. 


The calendaring process in the superior court lies at the 
heart of the problem of calendar breakdowns and the in- 
efficient utilization of court time. It often wastes time for 
litigants, lawyers, the court, witnesses, jurors, and all 
others connected with the court operation. As the article 
on district attorneys in this issue of Popular Government 
points out, calendaring of criminal cases is handled by 
the district attorney. Proposals in North Carolina have 
been made for relieving him of his responsibility—or, if 
he is to retain the duty, for giving him administrative 
help. None of the proposals has greatly improved the cal- 
endaring process. Unexcusable delay still regularly oc- 
curs in the court. Perhaps some inefficiency and lost time 
are inevitable in an operation as complicated as a session 
of court. Still, improvements clearly can be made and, 
unless the distict attorneys achieve greater efficiency, it is 
probable that someone else will be given the opportunity 


to try. 


THE SUPERIOR COURT has been operating with 
less than the necessary number of judges. The 1974 
General Assembly corrected that problem by authorizing 
six additional judgeships. This additional manpower 
should provide an adequate supply to enable needs to be 
met without a continual strain and battle against an im- 
possible caseload. Improved training programs at the 
state and national level will serve to upgrade personnel. 
The Code of Judicial Conduct adopted by the Supreme 
Court and the Judicial Standards Commission established 
by the General Assembly will serve as restraining influ- 
ences and will help solve some of the problems that have 
faced us. The Conference of Superior Court Judges has 
recently demonstrated a renewed interest in solving the 
dilemma of juror utilization and the long-standing prob- 
lem with respect to fairness and justice in allowing fees to 
counsel assigned to represent indigents. 

The program for furnishing representation to indi- 
gents, incidentally, is a typical example of the impact that 
demands of an unprecedented growth rate have on the 
courts. The number of cases in which counsel were re- 
quired to represent indigents increased 44.6 per cent 
during the fiscal year 1972-73, compared with the num- 
ber for 1971-72. That increase was mild, however, com- 
pared with the 78.6 per cent increase during the 1973-74 
fiscal year. The remarkable growth rates during these two 
years resulted primarily from the new entitlement to 
counsel established by the United States Supreme Court 
or by the General Assembly. During the 1973-74 fiscal 
year, the dramatic increase resulted primarily from the 





provision of counsel to represent respondents in proceed- 
ings for involuntary commitments. Full-time special 
counsel will be provided in many of these cases during the 
current fiscal year, and, therefore, some reduction should 
occur in the number of cases that require assigned coun- 
sel. More important than money in measuring the impact 
of court-appointed counsel on the criminal justice system 
is the quality of representation. Public defender staffs 
now represent indigents in three judicial districts and as- 
signed counsel work in the other twenty-seven. A decision 
must be made soon on whether the public defender 
system should be extended into more districts. In addi- 
tion to work being done by the Court Commission, a plan 
is under way to study in detail the entire question of deliv- 
ering legal services to indigents. The study will be done 
under the supervision of a special committee of the North 
Carolina Bar Association and should provide useful guid- 
ance to the best method of representation. 


THE FUTURE OFFERS some grounds for optimism. For 
example, in 1974 the General Assembly made a forward 
step in regard to children. To replace a fragmented sys- 
tem for provision of juvenile probation services, the legis- 
lature ordered a division of juvenile services established in 
the Administrative Office of the Courts and charged it 
with the responsibility of furnishing uniform probation 
and aftercare service throughout the state. Many people 
believe that the best time to correct criminals or potential 
criminals is at the time of their first offense—and for 
some, that is when they are children. The theory is that 
the success rate among adults is very poor but the proper 
type of program has a good chance of success with child- 
ren. Therefore, besides helping children in trouble now, 
the Administrative Office of the Courts has a possibility 


of affecting the area of criminal justice very substantially 
by turning potential offenders in other directions. 

Also, bail reform is being considered in the General As- 
sembly. Although the fee-supported professional bonds- 
man is still the main source of securing pretrial release, 
the chief district court judges have been granted author- 
ity to design uniform bail schedules and encourage re- 
lease on recognizance or release on unsecured appearance 
bonds. Further, the superior court judges will be granted 
authority to set bond policies by the new Code of Crimi- 
nal Procedure. 

A solution is in sight for one glaring deficiency that we 
have faced —that is, insufficient information relating to 
the work of the courts. Necessary planning and manage- 
ment are impossible without an adequate information 
base. A system for providing the necessary information 
about the courts has not existed in the past. We are now 
planning an automated court information system to be 
established on a statewide basis. Besides providing 
needed planning and management information for the 
internal operation of the courts, such a system could be 
integrated with law enforcement and corrections depart- 
ments to enable us to follow offenders through the crimi- 
nal justice system and evaluate the effectiveness of the 


various procedures. A plan has been designed for the 
court system, but its implementation has been slowed by 
various technical problems and of course by funding 
problems. The project has been launched with the aid of 
a federal grant, but the General Assembly must make a 
sizable appropriation if the project is to be fulfilled. 

The Supreme Court has adopted a new rotation plan 
designed to place more management at the trial-court 
level. Under this plan, particularly in the multi-judge 
districts, a resident judge will be in his home district more 
often and thus able to maintain greater control over the 
operation of the courts in his district. 

Courthouse facilities have been greatly improved in 
many areas of the state — especially in the additional seats 
of the district court. But some below-par inadequate fa- 
cilities are being used in some places, and other means of 
encouraging compliance with the requirement for ade- 
quate facilities are needed. 


DESPITE ALL THESE PROBLEMS, North Carolina is 
far ahead of most states in the operation of its court sys- 
tem. Many states are now going through the struggle that 
North Carolina endured from 1955 to 1965 while the 
new court structure was studied, designed, and imple- 
mented. Having a structure and machinery similar to 
that proposed by the American Bar Association Commis- 
sion on Standards of Judicial Administration, we are 
looked upon as a model. And we are also in a position to 
stay ahead. The machinery and necessary funding are 
available. The only factor that is now keeping a good 
system for the administration of justice from becoming a 
great system is the personnel—by which we primarily 
mean judges. Although other personnel in the system 
play important roles, it is the crucial management and 
decision-making functions of the judge that have the 
greatest impact upon people involved in the court system. 
The Courts Commission recognized this problem in its 
1971 Report to the General Assembly: 


The Courts Commission must now turn its attention to 
another judicial problem as large and important as re- 
organization itself. That problem is personnel. The qual- 
ity of the judiciary, in large measure, determines the 
quality of justice. No procedural or administrative re- 
forms will help the courts, and no reorganizational plan 
will avail unless judges have the highest qualifications, 
are fully trained and competent, and have high stan- 
dards of performance. 


The Commission concluded that the state needs a non- 
partisan merit selection plan for judges. This plan has 
three essential elements: 


(1) submission of a list of judicial nominees by a nonparti- 
san commission composed of professional and lay per- 
sons ; (2) selection of a judge by the Governor from the list 
submitted by the nominating commission; and (3) ap- 
proval or rejection by the voters of the Governor's selec- 


[continued on page 57] 


Fall, 1974 39 





REHABILITATION OF CRIMINAL OFFENDERS 





Seymour L. Halleck, M.D. 


THE AMERICAN SYSTEM of correctional justice fails 
dismally in its efforts to rehabilitate criminal offenders, 
and only the most naive reformers can hope that this situ- 
ation will soon change. While it may now be possible for a 
greater number of offenders to escape the retribution or 
incapacitation society wishes to impose upon them, the 
offender who is unfortunate enough to be sentenced to 
prison is treated in a manner that is depressingly similar 
to the way offenders were treated 50 years ago. 

Our society's failure to rehabilitate criminals has many 
political and economic explanations. It is also true, how- 
ever, that we have never had a clear and dispassionate 
idea of what we mean by rehabilitation. The term lends 
itself to propagandistic or pejorative uses. Some reformers 
insist that rehabilitation is the only legitimate goal of 
criminal justice, ignoring society’s right to impose retri- 
bution on those who violate its laws, to use such retribu- 
tion to deter potential offenders, and to restrain or inca- 
pacitate those who are dangerous. Administrators of our 
system of correctional justice have a distressing tendency 
to use the term to confuse their critics. By constantly 
emphasizing rehabilitative aspects of their programs, cor- 
rectional administrators are able to distract the public's 
attention from the harsh realities of penal treatment. 
“Hard liners” feel we have already invested too much 
time and money trying to rehabilitate criminals who 
should simply be punished. And finally, even some re- 
formers, who feel that emphasis on rehabilitation often 
justifies repressive practices such as prolonged indeterm- 
inate confinement, have begun to question the value of 
rehabilitation in correctional justice. ! 

Any definition of rehabilitation must be based upon 
behavioral change. Society’s primary goal in seeking to 
rehabilitate the offender is to get him to stop behaving in 
an illegal manner once he is freed from the restraints of 
prison. A more lofty goal of rehabilitation is not only to 
stop certain behaviors but also to teach the offender new 
behaviors that are socially acceptable or socially desir- 
able. We are not content merely to stop the offender from 
repeating criminal acts; we also want to make him a 
better citizen. 

The definition of rehabilitation that says “bad” 
behavior should stop and “good” behavior should take its 


1. American Friends Service Committee, Struggle for Justice— A 
Report on Crime and Punishment in America (6) (1971). 
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place is primarily based on the needs of the society rather 
than upon the needs of the individual offender. If the def- 
inition were to be sufficient to meet the needs of both 
society and the offender, we would have to assume that 
an offender who behaves the way others want him to 
behave will be happy. Unfortunately, this is not always 
the case. The offender may find that the things that have 
been done to him chemically, surgically, psychologically, 
and socially to make him a “better” citizen have so im- 
paired him that he is actually more miserable than he was 
before his treatment began. In this regard it should be 
noted that rehabilitation must take place through a proc- 
ess of intervention into the patient’s life and into his en- 
vironment. We do things to the patient and sometimes to 
those around him that we call treatment. Such treatment 
requires some degree of trust on the part of the offender 
toward those who wish to treat him. If the offender does 
not have some hope that treatment will leave him at least 
as happy as he was before treatment, his trust and coop- 
eration will not be forthcoming. If those who treat do not 
have some belief that treatment will leave the offender at 
least as happy as he was before treatment, they may not 
be motivated to seek to rehabilitate the client. 

But the ethical problem of rehabilitation has implica- 
tions that go beyond the matter of cooperation between 
the treater and treated. In an age when the technologies 
for changing behavior are becoming more precise, we 
have come to appreciate that even those who have vio- 
lated the law have certain basic rights. There are limits to 
the extent to which we can legally try to change an indi- 
vidual’s behavior, if the individual does not welcome such 
change. Even if the therapist or treating agency is deeply 
concerned with the patient’s ultimate happiness or well- 
being, the law increasingly puts limits upon society's right 
to try to alter the criminal’s behavior without the offend- 
er’s consenting to such change or understanding the risk 
to his future well-being that may be implicit in such 
change.2 


The conflict between the interest of society and the in- 
terest of the individual offender is illustrated most power- 
fully by the “political” prisoner. Some men violate the law 
out of conscience or as part of a deliberate effort to 


2. S. L. Halleck, ‘Legal and Ethical Aspects of Behavior Control,” 
American Journal of Psychiatry (in press). 





The author, a psychiatrist, is a professor in the University of North Carolina School of Medicine. This article is adapted from one 
that appeared originally in Annals of Psychiatry. 


change the society. If we “rehabilitated” these men and 
trained them to behave in a manner that the mass of citi- 
zens might find desirable, we would be negating their 
freedom to dissent and depriving society of one 
important channel for social change. Consider, for ex- 
ample, the impact on society if our prisons had succeeded 
in rehabilitating such convicted offenders as Henry Tho- 
reau, Eugene Debs, Martin Luther King, or Malcolm X. 
These examples dramatize the need to consider the issue 
of rehabilitation not only in terms of our capacity to 
change human behavior but also in terms of the circum- 
stances under which and the extent to which we should 
be allowed to do so. 

Some penologists doubt that we have the technical 
skills to change criminal behavior and replace it with 
“desirable” behavior. Others acknowledge that criminal 
behavior can be changed but question whether such 
change is worth the economic effort. Economic cost is a 
key issue in deciding to undertake any behavior change 
program. But even if we are convinced that we can 
change criminal behavior at an acceptable economic 
cost, we must consider the ethical justification for doing 
so. And finally, we must be concerned about political 
ramifications. Thus, each behavior change program 
must be considered not only in terms of its effectiveness, 
but also in terms of its economic, ethical, and political 
implications. 


CHANGING CRIMINAL BEHAVIOR 





All human behavior, including criminal behavior, is 
determined by the individual's interaction with his envi- 
ronment, by who the individual is (the characteristics he 
was born with plus his lifetime experiences), and by 
where he is (the nature of stresses and satisfactions in his 
immediate environment). This conception of behavior 
suggests four major strategies for changing criminal 
behavior. 


(1) An offender’s bzological state may be changed. If a 
person is given psychoactive drugs or convulsive therapy 
or is subjected to psychosurgery, his brain chemistry or 
physiology and his behavioral responses to what goes on 
around him can be altered in a manner that will reduce 
the probability of criminal behavior. Obviously, such 
biological methods can be either voluntarily accepted by 
the offender or imposed upon him. 


(2) An offender’s environment can be changed to pro- 
vide new learning experiences in which certain behavior 
is “reinforced” (rewarded) and other behavior discour- 
aged by withholding rewards or by punishment. Often, 
behavioral scientists set up limited environments in which 
the client is either advised or directed to change some 


part of his daily life. In conventional group and individu- 
al psychotherapy, the new environment consists of regu- 
lar contact with a therapist who provides a climate of 
intimacy in which new behavior can be learned. Such a 
climate relies on a close, trusting relationship that usually 
cannot be created without the client’s consent. In con- 
trast, some of the newer behavior modification therapies 
depend not on intimate interpersonal relationships but 
on impersonal systems such as the token economy, in 
which desired behavior is rewarded by tokens that are 
exchangeable for privileges. Although behavior modifi- 
cation techniques can be used with the client’s consent, 
they can also be used without consent; in fact, the of- 
fender may not even be aware of how his environment has 
been restructured to change his behavior. These tech- 
niques are potentially so powerful that, if they were used 
without any legal or ethical restraints (as in “brainwash- 
ing”), prison administrators could conceivably control 
the offender's behavior totally in prison and perhaps for a 
long time after release. 


(3) Another way of altering an offender’s environment 
to change his behavior is to reduce the amount of stress he 
experiences. Criminals often change their behavior when 
they find even temporary relief from the stresses of big- 
otry and poverty or from oppression in any form. They 
also change when the level of stress in their own families 
is diminished —a result that can be achieved by family 
therapy. 


(4) An offender’s behavior can be changed, at least 
moderately, by providing him with new information — 
insight about his own motivations, about the way he af- 
fects other people, and about the nature of his environ- 
ment. These kinds of insight may alter his motivations 
and the way he sees or feels about his surroundings, and 
therefore may alter his behavior. For example, a person 
who is being treated badly by someone close to him may 
not know he is being treated badly or may not even be 
aware of his own angry feelings about the bad treatment; 
he may therefore lash out at inappropriate targets. Once 
he perceives the source of his anger, his behavior is likely 
to change. All of the conventional psychotherapies — 
individual, group, and family—are in part designed to 
help the individual gain greater information about 
himself. Group therapies are particularly suitable for 
helping the client to understand his impact upon others. 
Family therapies often provide the client with new in- 
formation about how significant figures in his life are re- 
acting toward him. In recent years we have also seen the 
development of a series of consciousness raising tech- 
niques in which behavioral change, often in the form of 
political activism, is facilitated by seeking to expand the 
awareness of oppressed people about the sources of their 
misery. 
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THE USE OF BEHAVIORAL TECHNOLOGY IN 
PRISONS 





Having considered a variety of methods that can at least 
theoretically change criminal behavior, we can now ex- 
amine how these methods are used in current penology. 
Biological techniques are used sparsely. Psychoactive 
drugs are primarily used to control the aggressive behav- 
ior of those confined in prison. Few, if any, prisons have 
psychiatric services that are sophisticated enough to diag- 
nose and treat offenders with drugs in a manner designed 
to help them change their behavior in a salutary way once 
they have left prison. 

A few years ago there was a brief resurgence of inter- 
est in psychosurgery for violent offenders suspected of 
having brain disorders. This practice resulted in such an 
enormous outcry from civil liberties groups that for all 
practical purposes psychosurgery in prison is now non- 
existent. Certain drugs have been used in “aversive condi- 
tioning,” in which the offender is taught to associate the 
unpleasant effects of a drug with specific undesirable be- 
havior. This potentially sadistic form of treatment has 
also been vigorously criticized and curtailed.3 

The major rehabilitative emphasis in modern penology 
is upon the total prison environment, in which it is hoped 
that the offender will be exposed to new learning experi- 
ences that are unfavorable to criminal behavior and fa- 
vorable to law-abiding behavior. In theory, the prison 
environment tries to teach offenders that “crime does not 
pay,” while also teaching them new behaviors that will be 
so satisfying, both to them and to society, that motiva- 
tions toward antisociality will diminish. The efficiency of 
this process has grave shortcomings. In a society in which 
only a tiny percentage of those who commit crimes are 
apprehended, convicted, and imprisoned, it is hard to see 
how any form of learning, even learning based on ex- 
treme punishment, could teach offenders that “crime 
does not pay.” Rather, the offender, through punish- 
ment, is more likely to learn the imperative of avoiding 
future apprehension, conviction, or sentencing. He will 
be brutally taught that being too poor and powerless to 
afford the legal assistance that might keep him out of pris- 
on is highly undesirable. Even if our society could pro- 
vide a system of equal justice in which most offenders did 
end up in prison, there would still be a question as to how 
much punishment would be necessary to teach those of- 


3. B. Ennis, “Prisoners of Psychiatry: Mental Patients,” in 
Psychiatry and the Law (New York: Harcourt, Brace, Jovanovich, 
1972). See Knecht v. Gillman, 488 F.2d 1136 (8th Cir. 1973), in which 
the court held that administration of a drug that induces vomiting as 
part of the treatment of a mental institution inmate for violating a 
minor behavioral rule of the institution as “aversive stimuli” constitutes 
cruel and unusual punishment unless the inmate gives written consent. 
If such a drug is to be administered, the inmate must be given an oppor- 
tunity to revoke the consent at any time and the injection must be 
authorized by a doctor and administered by a doctor or nurse only upon 
information based upon personal observation of a member of the 
professional staff. 


4. D. C. Gibbons, Changing the Law-Breaker (Englewood Cliffs, 
N.J.: Prentice-Hall, 1965). 
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fenders that “crime does not pay.” Our current system 
provides for punishment that far exceeds what is neces- 
sary to teach this lesson. Public condemnation, fines, 
restrictions of freedom within the community, or a few 
months of deprivation of freedom within an institution 
would probably teach that “crime does not pay’ better 
than the overkill of the absurdly long sentences we now 
impose upon offenders. Whatever aversive conditioning 
to criminality itself takes place in our penal institutions is 
imprecise, unscientific, and, judging by our recidivism 
statistics, highly ineffective. (All of this says nothing 
about the usefulness of punishment in deterring other of- 
fenders, an issue that will not be considered here.) 


What does our current system of correctional justice do to 
teach offenders new behavior that might help them lead 
satisfying and socially acceptable lives once released? The 
answer to this question has a few pluses and many min- 
uses. Some of the better prison systems do have adequate 
educational and vocational training programs. Almost all 
prison systems offer a respectable amount of spiritual 
guidance. Almost all prisons also have some type of pro- 
gram for rewarding inmates who demonstrate socially ac- 
cepted behavior. The degree of precision involved in such 
programs varies. Some have relied on specific behavioral 
techniques such as a token economy, but such programs 
have recently fallen into disuse, partly on the grounds 
that they may be a too powerful tool for shaping behavior 
without the individual’s consent. (There is a bitter irony 
here: The sadistic and sloppy behavior modification in- 
volved in traditional treatment of incarcerated offenders 
has rarely been attacked. It is only with the development 
of more precise and more powerful means of changing 
behavior that civil libertarians have become alarmed.) 
Other programs have tried to teach offenders desirable 
behavior by placing them in situations in which they have 
few privileges and gradually granting them privileges as 
their behavior becomes more socially acceptable. These 
programs too are under legal attack on the grounds that 
they cruelly and inhumanely deprive the offender of basic 
gratifications. 

Serious deficiencies are present in the efforts of modern 
prisons to shape behavior through either systematic or 
unsystematic rewards and punishments. In the first place, 
the incarcerated offender is living in a situation of ex- 
treme stress that makes it difficult for him to conform to 
the expectations of those in authority. Second, the “de- 
sirable” behavior that the institution is trying to shape 
may not in any way meet the offender's needs once he is 
released from the institution. Prisons try to enforce a 
rigid conformity, an attitude of self-abnegation, and an 
exaggerated humility upon their inmates. They also 
teach offenders how to survive under conditions of ex- 
treme loneliness and emotional deprivation. Learning 
these traits may help the offender in his efforts to be re- 
leased from prison, but they are unlikely to help him re- 
late to people in the free world or find a job and enjoy 
being productive. 





Opportunities to learn how to live more adaptively in 
the free world through the experience of intimacy with a 
psychotherapist or counselor are also sorely limited in our 
current prisons. Nowhere in this country can the offender 
find the kind of individual counseling or psychotherapy 
that is available to the average middle-class person who 
seeks help. And, unfortunately, the availability of thera- 
peutic services for the offender is getting worse, not 
better. For the profession of psychiatry, alone, it is a 
shameful fact that more psychiatrists were working in pris- 
ons in the 1930s than in the 1960s.5 This is in spite of an 
enormous increase in the number of institutionalized of- 
fenders. Mental health professionals have learned, of 
course, that it is not easy to do counseling or psychother- 
apy within prison walls. The offender has difficulty in 
developing trust toward a person who is an employee of 
the system that is determined to punish him. Even if the 
offender is able to have a good learning experience within 
the limited time he sees his therapist or counselor, it is un- 
likely that these experiences can be generalized and rein- 
forced during the major part of his day that is spent in a 
cruel and dangerous environment. 

In fairness, it must be said that a certain amount of 
salutary learning through intimacy and through altering 
the contingencies of environmental reinforcement does 
take place in therapeutic prison groups. Group therapy is 
probably the most available and the most effective inter- 
vention in modern penology. Its effectiveness, however, is 
subject to the same limitations as individual therapy in a 
prison environment. 


While the extent of positive learning available to offend- 
ers ts limited, the possibilities of maladaptive learning in 
American prisons are almost unlimited. Our prisons 
provide a number of learning experiences that may not 
be directly related to whether the offender will later 
continue to commit antisocial acts but are nevertheless 
antagonistic to developing qualities that make for happy 
survival in a free society. The worst aspect of the prison 
environment is that it teaches offenders to be fearful of 
intimacy. Close relationships between prison employees 
and offenders are discouraged, and close relationships 
between offenders carry the connotation of homosexual- 
ity, with subsequent guilt or actual punishment. Prisons 
also ruthlessly suppress all manifestations of normal ag- 
gressiveness or assertiveness — qualities essential for effec- 
tive survival in a competitive society. An offender who is 
too assertive or any way aggressive is punished. Finally, 
the prisoner is taught to be passive and dependent. While 
in the institution, he has practically no control over his 
own life and he is systematically deprived of the oppor- 
tunity to make decisions. Almost every hour of his day, 
every work or recreational experience is structured by 
forces he cannot control. This kind of training in no way 
allows him to develop the sense of personal responsibility 


5. S. L. Halleck, “American Psychiatry and the Criminal: A His- 
torical Review,” Supplement to American Journal of Psychiatry (March 
1965). 


that is needed for effective functioning within a democrat- 
ic society. As the prisoner loses his sense of autonomy, he 
will increasingly view himself as a person who is not re- 
sponsible for his subsequent behavior. 

When the possibility of changing behavior through re- 
ducing stress in the offender's life is considered, the in- 
adequacy of modern penology becomes even more 
blatant. While the offender is in prison, he is deliberately 
exposed to a series of formidable stresses that cause con- 
siderable psychological pain. Not only do these stresses 
require heroic adaptions to survive the prison experience, 
but also the memory of them is firmly imprinted in the of- 
fender’s mind and is a constant source of embitterment 
once he leaves prison. Furthermore, the offender's pro- 
longed isolation from his community usually guarantees . 
that he will be exposed to a more stressful environment 
when he leaves prison than he experienced before he 
committed his crime. The released offender is stigma- 
tized. He is discriminated against both overtly and co- 
vertly. While in prison he has missed out on job training 
and job opportunities that might have enabled him to 
compete effectively in the free world. 


In addition, he often loses many of his sources of emo- 
tional support. When men spend years in prison, there is 
a considerable risk that their wives will leave them. 
Friends forget about them or avoid them; parents or 
children may reject them. Prisons have few organized 
programs for helping offenders deal with these stresses. 
Even when he is about to be released from prison, few ef- 
forts are made to work with the offender's family, friends, 
employers, or community. The paroled offender, at least 
in theory, has a parole agent who is supposed to help him 
with problems of re-entry. But the parole officer rarely 
has the skill, the time, or the power to help reduce stress 
in the parolee’s life. The conditions of parole may, in 
fact, add to the stress. When parolees are directed to live 
in certain places, avoid certain people, regulate their life 
styles, and deprive themselves of satisfactions that are 
available to others, such as sex and alcohol, they are 
likely to experience their lives as oppressive. Their situa- 
tion is made even worse when they are periodically inves- 
tigated by law authorities who consider parolees as prime 
suspects for new crimes in the community.6 

Current efforts to alter criminal behavior by providing 
offenders with more information about themselves and 
others are also inadequate. Little insight therapy —that 
is, therapy in which the offender learns about his own 
motivations through an intensive therapeutic relation- 
ship—is conducted in prisons. When long-term insight- 
oriented psychotherapy is available, its effectiveness is 
limited by the harsh conditions of imprisonment. The 
offender exposed to a highly oppressive environment 
tends to view his behavior in terms of what others have 
done to him. So much suffering is imposed from without 


6. Corrections, Federal and State Parole Systems, Hearings before 
Subcommittee Number 3, Corrections Part VII-B Serial Number 15 
(Washington, D.C.: U.S. Government Printing Office, 1972). 


Fall, 1974 43 





that it is difficult for him to gain the motivation to look 
within. Even if there were enough therapists to provide 
adequate insight therapy (which seems unlikely ever to 
happen), it is hard to see how offenders could obtain the 
introspective attitude needed for such therapy unless con- 
ditions of imprisonment are drastically changed. One of 
the few kinds of useful information an offender does often 
receive in prison relates to the impact he has upon others. 
One good way to provide this information is through 
group therapy. As noted previously, group therapies in a 
prison setting have been one of the most effective tech- 
niques not only for helping produce more conforming be- 
havior within the institution but also for motivating some 
offenders to change their behavior outside the institution. 

Because the offender’s criminal acts are, at least in 
part, determined by oppressive attitudes and actions of 
other members of his family, family therapy would seem 
to be a treatment of choice for many offenders. But it is 
almost impossible to conduct family therapy in penal in- 
stitutions. Prisons are usually located in remote areas, 
and most families cannot afford to visit their incarcerated 
relatives with any regularity. Furthermore, family ther- 
apy is difficult to conduct when one member of the group 
is incarcerated and the others are free: The inmate fears 
that too much expression of his own feelings, particularly 
expression of anger, may discourage his loved ones from 
returning. 

Consciousness-raising groups are not encouraged by 
prison administrators. When inmates learn how society 
has oppressed them, there is a risk that their new anger 
and pride will make them more difficult to manage with- 
in the prison environment. Yet much consciousness- 
raising does go on at a covert level in many prisons. Black 
offenders surrounded by such a disproportionate number 
of black men in similar unfortunate circumstances have 
developed distinctly negative views of society. Both white 
and black offenders are now gaining new knowledge of 
how the. social and legal system has contributed to what 
they see, as their victimization. They have developed a 
new sense of pride, have tended to blame society rather 
than themselves for their plight, and have tried to free 
themselves of the self-hatred that contributes to their pas- 
sivity. The over-all usefulness of this new consciousness is, 
at this point, far from clear. It seems that some offenders 
have used their new consciousness to develop a construc- 
tive life of social activism once they leave prison. Others 
have been able to gain a new self-esteem that makes it 
easier for them to adapt to the free world. But it is also 
probable that many offenders who gain new information 
about what their society has done to them merely become 
embittered. Some feel justified in continuing a life of 
crime, and some are able to rationalize their future self- 
serving criminality as political action. Consciousness- 
raising also has an impact upon other aspects of rehabili- 
tation. On the one hand, it enables the offender to resist 
some -f the most oppressive autonomy-destroying as- 
pects ot the prison environment. On the other hand, it 
also makes the offender more resistant to potentially liber- 
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ating interventions, such as psychotherapy or counsel- 
ing. 

Finally, it must be noted that one kind of information 
that is always available in the prison setting relates to how 
to become a better criminal. Living with other convicted 
offenders exposes the inmate to almost unlimited sources 
of information as to how to engage in criminal activity 
and (although his teachers may not be the best) how to 
avoid apprehension. 


WHAT COULD BE DONE? 





With this review of the depressingly inadequate way 
in which our current system of penology uses various 
methods of intervention to change criminal behavior, it is 
now possible to examine how the same methods could be 
used more effectively. Throughout this discussion, how- 
ever, we must distinguish between “what could we do?” 
and “what should we do?” 

In considering biological methods, the powerful things 
that could be done and the ethical problems involved in 
doing them can be highlighted by some exaggerated ex- 
amples. We could probably eliminate a good deal of re- 
petitive criminal behavior by enforcing massive tranquili- 
zation of offenders, and eliminate almost all repetitive 
criminal behavior by brain surgery. It may be hoped that 
we will never consider such actions seriously. But as more 
effective biological technologies are developed, there will 
be temptations to use drugs and surgery to control crimi- 
nal behavior.? Even in a democratic society, many voices 
will call for use of these technologies as a weapon of total 
behavioral control. 

Most of the biological methods currently available can 
drastically reduce the individual’s capacity to enjoy a suc- 
cessful and happy life. If we are to consider the offender's 
well-being as well as society's needs, their use must be 
carefully regulated. There is at this time little ethical jus- 
tification for enforcing biological treatments upon 
nonconsenting patients. Because it can destroy an indi- 
vidual’s abilities, brain surgery should never be used with- 
out the offender’s consent. Even if the offender should be 
willing to accept such a treatment, his consent should be 
based upon full knowledge of the dangers of the treat- 
ment and the availability of alternative treatments. 

The situation with regard to psychoactive drugs is 
somewhat more complex. A certain number of people in 
any prison population exhibit manic or schizophrenic be- 
havior ; these people are often happier and behave more 
appropriately when treated with tranquilizing drugs such 
as phenothiazines and lithium. Many can avoid criminal- 
ity if they use these drugs in an appropriate manner. Such 
drugs should, after proper psychiatric diagnosis, be 
available to offenders who are willing to take them. A few 
offenders could benefit from psychoactive drugs, but are 


7. For a brief review of some of the current technological develop- 
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so deranged that they lack the competency to consent to 
receiving such drugs. In such cases, involuntary use of 
these psychoactive agents might be permissible after 
careful psychiatric and judicial review. The guiding prin- 
ciple in the use of psychoactive drugs with offenders 
should be that they be used not to control behavior that 
society views as undesirable, but only when there is a sus- 
pected mental disorder that has been shown, on the basis 
of good medical evidence, to be treatable with drugs. 

The method of creating an environment for the offend- 
er in which new and socially acceptable learning takes 
place is valuable and can be used more effectively now 
than in the past. A major question here is whether such 
an environment can be created in prison. Far more 
socially useful learning could be offered if the majority of 
convicted offenders were treated outside of prison—in 
half-way houses, group homes, or community clinics. 
Here again, society must make an ethical decision about 
how willing it is to abandon its commitment to retribu- 
tion. It must also decide whether it wishes to risk the pos- 
sible deterrent value of incarceration in favor of the ex- 
panded rehabilitative possibilities of community treat- 
ment. My opinion is that the risk is overwhelmingly worth 
taking. Still, the issue of deterrence cannot be dismissed 
in a cavalier fashion. Fear of incarceration may deter at 
least a few white-collar criminals. Whether it deters the 
majority of oppressed, alienated, and unreasonable men 
who end up in prison is more debatable. The argument 
over the usefulness of imprisonment as deterrence could 
go on endlessly. It does seem likely, however, that we 
could gain some real knowledge on this issue if our society 
would be courageous enough to experiment with new cor- 
rectional practices. 

Society must also consider whether it has the right to 
impose new learning upon offenders even if such learning 
takes place outside of prison. As noted previously, not all 
offenders want to be rehabilitated. This problem could 
be partly resolved by offering each convicted offender a 
choice of community treatment or imprisonment. In ef- 
fect, we would preserve the offender’s “right to punish- 
ment.” 


Even in the kind of system of correctional justice being 
considered here, there would still be the need for force- 
able restraint of certain offenders. Some offenders are 
dangerous to society. Others will not respond to treat- 
ment in a community setting and if they continue to com- 
mit crimes may have to be temporarily restrained. The 
restraining institution, however, could offer a far more 
therapeutic environment than that now available in our 
prisons if the society were willing to make the necessary 
economic investment. With regard to offenders for whom 
incarceration is necessary, conventional and behavioral 
therapies could be used within prisons far more frequent- 


ly and effectively than they are now. The use of group 
therapy and academic and vocational training could be 
expanded. Family therapy could be more extensively used 
if we were willing to provide transportation and housing 
for the offender’s relatives. And, most important, a 
prison environment could be created in which values such 
as intimacy, assertiveness, and autonomy were not mas- 
sively negated. Again, some imprisoned offenders might 
not wish to be rehabilitated. These individuals, like those 
who reject community rehabilitation, could simply be re- 
strained in a relatively benevolent environment in which 
no effort would be made to change their behavior. 
These changes might reduce some of the environ- 
mental stress generated by the prison itself. In addition, 
other approaches could be used to reduce stress in the 
lives of offenders once they return to the free world. We 
might, for example, help offenders find jobs, or provide 
them with adequate income so as to diminish the ravages 
of poverty. A question arises here as to how far the society 
is willing to go, economically and politically, in providing 
special care for offenders. It might be argued that if so- 
ciety invested too many of its resources in trying to help 
those who had already committed criminal acts, rather 
than in alleviating stress upon those who are similarly 
oppressed but do not commit criminal acts, we would be 
discriminating against the law-abiding and perhaps even 
encouraging oppressed people to violate the law. Far 
fewer political issues are involved in reducing stress 
produced by the offender's family situation. Family ther- 
apies, if extended to the ex-offender in the community, 
could be a powerful tool in changing criminal behavior. 


CONCLUSIONS 





I have tried to show how the concept of rehabilitation 
must be viewed not only in terms of systematic effort to 
change behavior but also in terms of complex ethical, 
political, and economic issues. For want of space, most of 
the issues have not been explored in depth and some crit- 
ical issues such as the usefulness of indeterminate confine- 
ment and the gross injustices in the processes of con- 
victing and sentencing offenders have been almost entire- 
ly omitted. The effort here has been to phrase questions 
regarding rehabilitation in a new light. Such questions as 
“Does rehabilitation work?” are banal and misleading. 
Rather, the critical questions are, first, “How can we 
change criminal behavior?” and, second, “Assuming that 
we know how to change criminal behavior, what ethical, 
political and economic restraints should limit our inter- 
ventions?” The answers to the first question are not so 
difficult as most criminologists would have us believe. It is 
in our quest for finding a moral basis for rehabilitative 
intervention that we will encounter the greatest difficulty. 
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THE NORTH CAROLINA PRISON SYSTEM 
IN RESPONSIVE TRANSITION 





Walter L. Kautzky 


ELSEWHERE IN THIS ISSUE of Popular Government, 
Dr. Seymour Halleck has made a number of suggestions 
regarding correctional treatment. What follows repre- 
sents an effort to describe present policy directions and 
specific programs of the North Carolina Division of Pris- 
ons. This effort is conceived, in part, as a response to the 
formidable challenges posed by Dr. Halleck, and is also 
intended to acquaint the reader with correctional needs 
and problems from the perspective of North Carolina’s 
prison administrators. The discussion of policy issues and 
specific programs is selective, not comprehensive, but 
may provide a good idea of current thinking and activities 
of the Division of Prisons. 


HISTORICAL DEVELOPMENTS 





The Division of Prisons now receives about 13,000 in- 
mates each year and releases about the same number. It 
has in custody approximately 12,000 inmates; 70 per 
cent are serving felony sentences and the rest misdemean- 
or sentences. Unlike many other state prison systems, 
the Division houses a substantial number of persons 
sentenced to short terms, some as short as 30 days; at pres- 
ent about 16 per cent of the resident population are serv- 
ing sentences under one year, and 37 per cent are serving 
less than two years. One reason for this is that the state 
prison system was developed as an alternative to local 
jails. From 1868 to the mid-1930s, the state prison system 
gradually expanded, taking over increasing numbers of 
offenders from local jails and housing them in small units 
or prison camps. This development is reflected today in 
the fact that North Carolina has 68 small prison units of 
75 to 200 inmates, organized in six geographic area com- 
mands, and only nine larger units. (In contrast, most 
states incarcerate most of their offenders in a few large in- 
stitutions.) However, during the late 1960s and early 
1970s, the number of misdemeanants has been decreas- 
ing, while the number of felons, with their characteristic- 
ally longer terms, has been increasing. 

The mid-1930s saw not only the culmination of the 
gradual transition from local jails to a state-dominated 
system, but also the merger of the State Prison Depart- 
ment (as it was then known) with the State Highway 
Department. Until 1957, a dominant consideration in 
prison administration was the provision of inmate labor 
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on highway maintenance. Appropriations from the state 
highway fund for such prisoner labor were used to cover 
costs of prison construction and maintenance, thus 
making the prison system self-supporting. 

In 1957, due to dissatisfaction with the administration 
of the prisons by the Highway Department and Public 
Works Commission, the Prison Department was sepa- 
rated from the Highway Department, although the use of 
unpaid prison labor on road maintenance did not cease 
until 1973. Also in 1957, the General Assembly estab- 
lished the work-release program, making North Caro- 
lina one of the first states to do so. (A description of the 
current work-release program appears below.) 

Special prison programs for youthful offenders began 
in 1947, when the legislature gave sentencing judges the 
option of requiring segregated handling of certain male 
convicts while they were in prison: those under 21 years 
of age receiving a term of six months or more who had 
not already served more than six months in prison for 
previous offenses. In its present form, the youthful of- 
fender statute includes offenders under 21 of either sex 
who are convicted of any offense punishable by imprison- 
ment, regardless of prior imprisonment. The court may 
sentence such an offender to prison subject to youthful 
offender treatment (in which case he becomes a “com- 
mitted youthful offender”). Committed youthful offend- 
ers must be segregated in prison from other offenders, 
“insofar as practical” (G.S. 148-49.7), and must be han- 
dled by specially qualified personnel. A committed youth- 
ful offender may lose his separate-treatment status if he 
behaves badly. Under certain circumstances he may be 
released from prison before serving his full term, either 
unconditionally or conditionally under supervision of the 
Parole Commission, and must be released within four 
years of his commitment. In 1963, the Department of 
Prisons identified Polk Prison in Raleigh as the facility to 
handle the special needs of youthful offenders, later re- 
naming it Polk Youth Center. Since that time, three more 
institutions and eight field units have been identified as 
youthful offender facilities. These facilities serve not only 
committed youthful offenders (sentenced as such by the 
court that convicted them) but also “regular” youthful 
offenders — those under 21 years of age at the time of con- 
viction whose sentence does not specif:cally require spe- 
cial treatment —and thus provide a means of separating 
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this entire age group from the older offender population. 
In 1967, the Department of Prisons was renamed the 
Department of Correction. In 1972, as part of a compre- 
hensive reorganization of all state agencies, the Depart- 
ment of Correction was combined with the Probation 
Commission, the Board of Paroles, and the Department 
of Youth Development to form the Department of Social 
Rehabilitation and Control. In 1974, as part of the second 
stage of governmental reorganization, the Department 
of Correction was given its current name of Division of 
Prisons; the parent agency (the Department of Social Re- 
habilitation and Control) was renamed the Department of 
Correction ; and the office of Commissioner of Correction 
was abolished as a statutory entity, the former Commis- 
sioner becoming Director of Prisons, reporting to the Sec- 
retary of Correction. A simplification in management was 
achieved in reducing the number of persons who report to 
the Director (formerly Commissioner) from seventeen to 
six. A youth services complex was established to provide 
separate treatment for youthful offenders under 18 years 
of age. The position of Director of Program Services was 
established with responsibility for work release, inmate 
education, and community volunteer programs. 


SOME ISSUES IN CORRECTIONAL POLICY 





The prison administrator's job is not an enviable one. He 
must weigh the needs of the offender and the needs of so- 
ciety, and at the same time be aware of the increasing 
concern of the courts and the criticism of treatment pro- 
fessionals, criminologists, and the informed public. To 
understand the prison administrator's position, it may be 
helpful to examine some of the controversies that sur- 
round much of what is done today in American prison 
systems. 


The Medical Model. The concept that crime is like a 
disease — that the offender is sick, antisocial, or culturally 
deprived and needs treatment to bring about his “cure” 
or rehabilitation—has become known as the “medical 
model” of correction. This model and the correctional 
philosophy upon which it is based were a long time gain- 
ing acceptance in North Carolina, and they had hardly 
got a toehold in our prison system before they came under 
heavy attack. The basis of this attack is that many re- 
searchers have found very little evidence to support the 
contention that correctional treatment programs —of any 
type — actually reduce criminal behavior after treatment 
and much evidence that such programs make no differ- 
ence in later criminality. To quote but one of many re- 
cent studies, a criminologist surveying all correctional 
treatment evaluations published in the English language 
from 1945 to 1967 concludes: 


... 1am bound to say that these data, involving over two 
hundred studies and hundreds of thousands of indivi- 
duals as they do, are the best available and give us very 
little reason to hope that we have in fact found a sure way 
of reducing recidivism through rehabilitation. This is not 
to say that we found no instances of success or partial suc- 
cess; it is only to say that these instances have been iso- 
lated, producing no clear pattern to indicate the efficacy 
of any particular method of treatment. 


This finding leads the author, as it has many others, to 
question the medical model: 


Our present treatment programs are based on a theory of 
crime as a “disease” —that is to say, as something foreign 
and abnormal in the individual which can presumably be 
cured. This theory may well be flawed, in that it 
overlooks —indeed, denies — both the normality of crime 
in society and the personal normality of a very large pro- 
portion of offenders, criminals who are merely respond- 
ing to the facts and conditions of our society.! 


Thinking of this type, which accepts the offender as 
normal, has led to an emphasis on modifying the offend- 
er’s behavior rather than on trying to modify his psycho- 
logical condition and to a concern for providing positive 
incentives to the offender to change his ways, encourag- 
ing him to act more rationally and independently, and 
reducing the passivity and dependency that results from 
the entire prison experience and is reinforced by the idea 
that the offender is a sick person. Also, thinking of the of- 
fender as a normal rather than a sick person has increased 
interest in the contribution of economic theory to the un- 
derstanding of crime. Economists tend to assume that the 
offender, like anyone else, surveys the legal and illegal 
opportunities open to him, estimates his gains and costs, 
and then decides — “rationally” —that criminal conduct 
will maximize net benefits as he sees them. If this assump- 
tion is true, then the best approach to crime prevention is 
either deterrence — raising the “cost” (risk) of crime to the 
potential offender —or provision of better legitimate op- 
portunities than the offender now has by increasing his 
employability (vocational skills) and job opportunities. 
This line of thinking suggests that vocational training 
coupled with work release and help in finding a job after 
leaving prison may reduce recidivism. It still leaves open 
the possibility that some offenders may need help with 
psychological or behavioral problems before they are able 
to take advantage of assistance designed to improve their 
legitimate economic opportunities. 


Deterrence and Incapacitation Versus Rehabilitation. 
Another issue the correctional administrator must deal 
with is the conflict between the goals of deterrence and 


1. Robert Martinson, “What Works?— Questions and Answers 
about Prison Reform,” The Public Interest 35 (1974), 22, 49. 
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incapacitation and the goal of rehabilitation of offenders. 
There is no inherent reason why these goals should be in 
conflict, since deterrence (the threat of punishment), 
incapacitation (removing the convicted offender from so- 
ciety), and rehabilitation (treating the offender so as to 
reduce his subsequent offending) all serve the same 
purpose : reduction of crime. The conflict probably arises 
from the fact that quite different groups of people act as 
spokesman for the goals—law enforcement officials for 
deterrence and incapacitation, and treatment profes- 
sionals for rehabilitation. At present, the conflict is more 
emotional than intellectual — more characterized by feel- 
ings and allegiances than by informed calculation. This is 
partly due to the fact that, while measurement of reha- 
bilitative effects is not especially difficult, measurement 
of deterrent and incapacitative effects of correctional 
policies is very difficult indeed (in fact, even the experts 
are just beginning to develop measurement techniques). 
Still, the correctional administrator cannot ignore con- 
siderations of deterrence and incapacitation, even though 
his main concern, after prison security, must be rehabili- 
tation. 


The Prisoners’ Rights Movement. Until recently, an of- 
fender was deemed as a matter of law to have forfeited 
virtually all rights upon conviction and being sentenced 
to prison, retaining only such rights as were expressly 
granted by statute or prison regulation. In the last de- 
cade, there has been a dramatic change in the willing- 
ness of courts to respond to the grievances of incarcerated 
offenders, taking the form of an explosion in the number 
of court decisions affecting correctional policies and pro- 
grams. Courts are being asked to resolve questions re- 
garding the use of solitary confinement, physical force, 
inadequate heating and lighting, insufficient treatment 
staff, and behavior modification programs within pris- 
ons. Generally courts have placed fewer limitations on 
rehabilitative treatment than on the imposition of pun- 
ishment or discipline, leaving open the major question of 
whether treatment should be imposed on involuntary 
recipients. A legal theory of the “right to rehabilitation” 
is evolving that stems from litigation of the rights of per- 
sons committed involuntarily to mental institutions and is 
based on the idea that to the extent that taking away a 
person's liberty is justified in terms of rehabilitation, 
genuinely rehabilitative treatment must be provided. The 
court decisions not only heighten the conflict between the 
need for control and the personal needs of prisoners but 
also pose the question of whether legislatures are ready to 
provide the money to pay for what the courts require. 


WHAT DIRECTION FOR NORTH CAROLINA'S 
CORRECTIONAL POLICY? 





Against the background of controversy over prisons and 
correctional treatment, North Carolina finds itself 
searching for a positive direction. The Division of Prisons 
and its parent agency, the Department of Correction, are 
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seeking a merger of various correctional objectives to 
form a higher-level goal: minimizing the social cost of 
crime. The concept of minimizing social cost includes not 
only reducing the harm caused by crime and the harm 
that may be done to the offender in the correctional sys- 
tem, but also making the most effective use of available 
public funds. For this reason, the new programs now 
being undertaken by the Division of Prisons, as well as 
some of the old ones being given renewed emphasis, 
reflect considerations not only of protecting the public, 
rehabilitation, positive behavior change, and improved 
economic opportunity of offenders, but also of limiting 
the costs of programs to the taxpayers. For example, work 
release continues to be emphasized by the Division not 
only because it offers advantages to the offender and his 
family, but also because it reduces costs to the public wel- 
fare system and the costs of the offender’s daily upkeep in 
prison. (Payments for dependents are deducted from the 
work releasee’s paycheck, as well as $3.45 daily for room 
and board in prison, not to exceed five days per week.) 
Satellite mental health centers are being developed not 
only because of their rehabilitative value (discussed in 
more detail below) but because they reduce administra- 
tive costs incurred in transporting offenders with psycho- 
logical problems to Central Prison’s mental health facility 
in Raleigh. The state has assumed the cost of the five re- 
ception and diagnostic centers (formerly funded by the 
U.S. Department of Labor) not only because the region- 
al centers make it easier to help the offender and his fam- 
ily but also because the geographic proximity to the of- 
fender’s environment makes it easier to verify the infor- 
mation he gives to correctional staff during the reception 
process, to determine his employment history, and to 
mobilize local resources in anticipation of his release from 
prison. (Performing such tasks has proved to be more ef- 
ficient when done near the offender’s home than when 
done at a central location for all offenders.) Another ex- 
ample of administrative economy is the pre-release and 
aftercare services program, funded by the Law Enforce- 
ment Assistance Administration (U.S. Department of Jus- 
tice), which was developed to pull together a variety of 
earlier federally funded projects that provide service to 
the offender in preparation for his release from prison 
and return to his community. The pre-release and 
aftercare program (described further below) is expected 
to provide “re-entry” service much more efficiently and 
comprehensively than the earlier projects, whose opera- 
tion involved considerable duplication of effort. 

One way in which North Carolina has responded to the 
emerging law of prisoners’ rights has been to establish an 
inmate grievance procedure.2 The General Assembly 
enacted a law in 1974 (1973 Sess. Laws, Ch. 1307) cre- 
ating an Inmate Grievance Commission, to consist of five 
members appointed by the Governor from a list of ten rec- 


2. Another response has been the Department of Correction's 
proposed building program, designed to improve inmate privacy as well 
as security. This proposal is discussed below. 








ommended by the Council of the North Carolina State 
Bar. The Commission will have general power to hear 
“any grievance or complaint” of any inmate “against any 
officials or employees of the Department of Correction” 
(presumably, this refers to what is now called the Divi- 
sion of Prisons), but must require that the complainant 
first exhaust the internal grievance procedures of the Di- 
vision, provided these are “reasonable and fair.” The 
Commission may take a variety of actions on a complaint, 
including dismissal without a hearing if the complaint is 
wholly without merit. If the Commission holds a hearing, 
the complainant has the right to appear and to call wit- 
nesses but not the right to be represented by an attorney, 
although he may be represented by an employee of the 
Division of Prisons. The Commission will forward its de- 
cision to the Secretary of Correction, who may take what- 
ever action he deems appropriate within fifteen days; his 
action is final. Judicial review of the Secretary's action 
will then be available to the complainant in the Superior 
Court of Wake County. The Inmate Grievance Commis- 
sion and the internal grievance procedures now being 
developed are expected to discourage future litigation by 
providing a remedy to which courts may defer, under 
doctrines of exhaustion or abstention, and which inmates 
may prefer to petitioning the courts. It is hoped that the 
grievance procedure, besides reducing litigation, will re- 
duce tension in prisons and promote rehabilitation by en- 
couraging inmates to use legitimate means to solve 
problems. 


SOME CURRENT PROGRAMS OF THE DIVISION 
OF PRISONS 





Work Release.3 The work release program began in 
1957 and has expanded gradually since that time. With 
the abolition of “road quotas” (requirements to provide 
manpower to the State Highway Commission for road 
work) in July 1973 and the sharp decline of the labor ser- 
vice program (the employment of inmates in state and 
local government agencies), the number of inmates on 
work release on any given day has now increased to nearly 
2,000 — about 17 per cent of the total prison population. 
Of these 2,000, about half are serving felony sentences; 
the over-all median sentence length is about 16 months. 
(About 51 per cent are white, and 98 per cent are male.) 

Under present state law (G.S. 148-33.1), the sentencing 
judge may recommend work release for any convicted 
person sentenced to no more than five years. The Parole 
Commission (formerly the Board of Paroles) may 
authorize work release for any inmate, regardless of the 
judge’s recommendation; the only limitation is that the 
Commission must “consider” the recommendation of the 


3. This section is based on information contained in Department of 
Correction publications and also on A. D. Witte, “Work Release in 
North Carolina: The Program and the Process” (Institute of Govern- 
ment, University of North Carolina at Chapel Hill, 1973). 


judge if the inmate has not yet served one-fourth of his 
minimum sentence. The decision whether to grant work 
release requires at least one month in all cases, and may 
take years for those serving longer sentences. A favorable 
recommendation by the sentencing judge does not guar- 
antee work release; the Division of Prisons must decide 
whether to follow the recommendation, and often does 
not do so. Anyone granted work release must have be- 
haved well enough to achieve a status known as “mini- 
mum custody, honor grade, outside activity level III,” 
which means that he can be trusted to engage in activities 
outside the prison under the supervision of persons other 
than correctional officers. Also, the prospective work re- 
leasee must be able to develop, with the help of prison 
personnel, a satisfactory job plan involving a job within 
his capability with good pay and hours and a stable 
employer who will offer the inmate possible employment 
upon release from prison. Proper supervision during 
working hours must be provided. 


Some typical jobs held by work releasees (based on a 
random sample taken in August 1973) are: (1) service 
station mechanic working six days per week for $100 per 
week; (2) doffer trainee with a textile firm working five 
days per week for $1.70 per hour; (3) painter with a dec- 
orating firm working five days per week for $2.25 per 
hour; (4) laborer with the State Highway Commission 
working five days per week for $2.19 per hour. The time 
spent on work release ranges from a few days to several 
years, with the average (as of 1972) being about six 
months. While the inmate is on work release, deductions 
from his pay are made that include $3.45 per working 
day for room and board in prison, various amounts to 
support dependents as ordered by courts or departments 
of social services, and of course income taxes and social 
security. The prisoner retains $10 per week for his person- 
al use. He may bank any amount that remains after de- 
ductions, and he may make withdrawals for purposes 
deemed legitimate by the Division of Prisons. 


Construction Program. The recent gradual increase in 
the number of long-term inmates is expected to continue 
until the 1980s. This means an increasing need for sus- 
tained, programmatic treatment that the predominantly 
short-term prison population of the past did not require ; 
such treatment requires proper physical facilities, which 
are now in short supply. Greater security and inmate pri- 
vacy are also needed, and at present all units designated 
as medium custody are either crowded or overcrowded. 
The Department of Correction has proposed a construc- 
tion program calling for the addition of 1,000 single cells 
for adult inmates each year for six years, in the form of 
prison units that will each contain 200 to 500 inmates and 
will have adequate space for treatment and service pro- 
grams. The cost of such facilities built elsewhere in the 
United States in the early 1970s has ranged from $17,000 
to $26,000 per inmate, according to information avail- 
able to the Department. 
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Reception and Diagnostic Centers. Since 1971, one 
prison facility in each of the six prison administrative 
areas of the state has been designated as a reception and 
diagnostic center. About 7,900 misdemeanants per year 
are now entering the prison system. Almost all of these 
are sent first to the reception and diagnostic center in 
their geographical area (in contrast, most felons go di- 
rectly to Central Prison, Polk Youth Center, Harnett 
Youth Center, Western Correctional Center, or the Cor- 
rectional Center for Women). There an inmate receives 
orientation, classification, and employment-oriented ser- 
vices formerly provided by the United States Department 
of Labor, whose cost has now been assumed by the state. 
The inmate is given IQ and other tests, receives a general 
explanation of the prison experience that faces him, and 
meets with a case analyst, who puts together various 
information about him and makes some projections 
about the kind of progress he can make during his prison 
stay. In particular, the case analyst consults local sources 
to check employment and other information given by the 
inmate in order to develop a plan of employment and 
other activity during the prison term. The case analyst 
also helps with the crisis presented by the offender’s de- 
parture for prison, making contact with his family and 
bringing local social services into the picture as needed. 


Satellite Mental Health Center. A satellite mental 
health center was established in Mecklenburg County in 
1971 by Mecklenburg officials, the Department of Cor- 
rection, and the Law Enforcement Assistance Adminis- 
tration (United States Department of Justice), which pro- 
vided funding through the Charlotte-Mecklenburg 
Criminal Justice Pilot Project. The center’s goal has been 
to provide mental health service locally, rather than at 
Central Prison, for inmates (including some felons as well 
as misdemeanants) committed from Mecklenburg and 
surrounding counties with psychological or behavioral 
problems. (In the past, all such inmates would have been 
sent to the mental health facility at Central Prison.) 
During its first year, the satellite mental health center 
served over 500 inmates — more than twice as many as the 
Central Prison mental health facility. The center's basic 
concept is that treatment of inmates is most effective if 
shared with their local community —in particular, with 
local agencies such as (in this case) the Mecklenburg 
Mental Health Center, the Randolph Clinic for Alcoholic 
Treatment, the Department of Social Services, and the 
local Vocational Rehabilitation Office. This approach 
relates the offender's in-prison treatment to his experi- 
ence and attachments in the community, and also allows 
a firm foundation to be established for “aftercare” — 
services to the offender after release from prison. The 
availability of psychiatrists and psychologists at the satel- 
lite mental health center has permitted pre-sentence 
diagnosis to be provided to the local criminal courts; this 
diagnosis includes medical, psychiatric, and social evalu- 
ation with a full recommendation to the sentencing 
judge. The center’s proximity to sources of information 
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and community agencies like the mental health center 
has made it possible to recommend, in appropriate cases, 
sentences other than imprisonment. As a result of the 
Mecklenburg demonstration project, the satellite mental 
health concept is being considered by the Division of Pris- 
ons for use throughout the prison system. 


Pre-release and Aftercare Services Program. This pro- 
gram, which is funded by the Law Enforcement Assist- 
ance Administration, and combines the elements of 
several earlier federal projects, provides service to in- 
mates about to be unconditionally discharged from pris- 
on during the last six months of their terms. Pre-release 
and aftercare service centers were established early in 
1974 in five cities—Charlotte, Greensboro, Raleigh, 
Wilmington, and Asheville — under supervision of a state- 
wide director. The program, expected to have a total 
staff of 75, provides a variety of pre-release services to 
eligible inmates, with an emphasis on satisfactory em- 
ployment after release. Before 1974, about 5,000 to 6,000 
inmates per year were discharged unconditionally —i.e., 
released without any conditions imposed by the Secretary 
of Correction (under G.S. 148-42) or the Parole Commis- 
sion (under G.S. Ch. 148, Art. 4). The pre-release and 
aftercare services program will serve all inmates in this 
category during the last six months of their prison term 
unless they want no help. A classification committee in 
each of five geographic areas of the state determines, 
under criteria issued by the Parole Commission, whether 
an inmate needs pre-release and aftercare aid. Working 
with the inmate at his prison unit, the staff of the pre- 
release center explains the program to him and tries to 
identify the types of adjustment problems he will encoun- 
ter upon release. Job skills are measured through diag- 
nostic tests to form an employment profile to guide the 
staff in finding employment opportunities for the inmate. 
The pre-release center staff then decides— again on the 
basis of criteria issued by the Parole Commission —as to 
further service, which may be of three kinds: (1) five 
weeks of motivation training and a supervised 90-day 
release (also known as a “re-entry parole”); (2) supervised 
90-day early release without motivation training; and (3) 
general pre-release and aftercare assistance. Motivation 
training is a confidence-building exercise intended to 
overcome significant adjustment problems expected 
when the inmate is released, including family, drug, or 
alcohol problems and unacceptable social or employment 
behavior. Both those who receive the motivation training 
and those who are determined not to need it may be 
eligible for 90-day early release unless they have com- 
mitted a major infraction while in prison, have a charge 
pending against them in another jurisdiction, have es- 
caped recently, or refuse to participate. Those who 
qualify for neither motivation training nor early release 
will still be contacted by the pre-release center staff 45 
days before discharge to determine what services are 
needed, and will in any case receive help with finding a 
job and a suitable place to live. Thus, all inmates ap- 





proaching unconditional discharge will receive some ser- 
vice from the program. Service will continue to be offered 
for one year after release to those who wish to take advan- 
tage of it. 


Youthful Offender Programs. The special handling of 
youthful offenders has already been described. Typically, 
youthful offenders go first to Polk Youth Center in Ra- 
leigh (a medium-custody facility housing about 500 in- 
mates) or Harnett Youth Center in Lillington (a medium- 
and minimum-custody facility housing about 460). These 
two facilities provide reception and diagnostic service 
similar to that described above under the heading “recep- 
tion and diagnostic centers.” After a program of prison 
activities is developed for a youthful offender, he may 
remain at Polk or Harnett—these centers offer train- 
ing in such skills as electronics, auto mechanics, brick 
masonry, and barbering, as well as academic education — 
or he may be assigned to one of the smaller field units for 
youthful offenders such as the Duplin County or Gastonia 
unit, where study release, work release, and other pro- 
grams are available. 

The youth services complex was created within the Di- 
vision of Prisons to serve youthful offenders under 18, and 
thus constitutes a “system within a system.” This com- 
plex, with headquarters at the Western Correctional 
Center in Morganton and other facilities at the Sandhills 
Youth Center in McCain and in Burke County, makes ex- 
tensive use of the behavioral contracting method. In this 
method, the inmate is encouraged to set his own behav- 
ioral goal while in prison —for example, completing a vo- 
cational or educational program, participating in psycho- 
therapy, or avoiding disciplinary infractions for a specific 
period of time. Depending on the degree to which he 
achieves his goal, he receives some agreed-upon reward 
such as home leave, permission to participate in an activ- 
ity outside the prison with a community volunteer, or 
work or study release. Behavioral contracting is now 
widely used not only with the under-18 group but also 
with other youthful offenders and to some extent with the 
older prison population. Reflecting new thinking that has 
taken place as confidence in the “medical model” has 
diminished, the behavioral contracting approach stresses 
the normality, rationality, and independence of the of- 
fender and is based on the premise that behavior-change 
programs are most effective when undertaken voluntarily 
by the inmate to achieve some objective of his own. 


Study Release. In 1973, 488 inmates participated in 
the study release program; 275 of these completed their 
high school training, and others received vocational 
training or worked for junior college or college degrees. 
All study releasees shared their educational experience 
with other young people and adults in the free commun- 
ity; this is thought to have rehabilitative value in that re- 
leasees are stimulated to obtain skills for jobs in a com- 
petitive, real world, rather than in a more confined, less 
competitive prison setting. 


Community Volunteer Program. This program has a 
great variety of forms, including in many cases a one-to- 
one relationship between the volunteer and the partici- 
pating inmate in which the volunteer sponsors some ex- 
tramural activity of the inmate. To qualify for the pro- 
gram, an inmate must have served 15 per cent of his sen- 
tence and be classified as “honor grade.” In 1973, there 
were 41,885 leaves for community activities within this 
program, less than one per cent of which resulted in an 
infraction of regulations. 


Programs for Women. All of the programs described 
above are of course open to women as well as to men with- 
in the prison system. But because females constitute less 
than 4 per cent of the total prison population and are re- 
quired by law (G.S. 148-44) to be segregated from males, 
women’s programs are carried on somewhat differently. 
The only prison facility for women is the North Carolina 
Correctional Center for Women in Raleigh, usually 
housing just over 400 inmates. Female youthful offenders 
are segregated from older women by separate cottage 
assignments. A classification committee assigns each 
incoming female offender to a work project, based on her 
aptitudes (as determined from tests and other informa- 
tion obtained during reception) and on the needs of the 
Correctional Center. Work assignments include laundry 
work, sewing uniforms, and yard and kitchen duties. 
Study release and a variety of educational and vocational 
courses offered within the Center are available to resi- 
dents. Eligible inmates may obtain work release while re- 
siding at the Center, or they may obtain work release and 
live at work release cottages (“halfway houses”) in Ra- 
leigh, Charlotte, Lumberton, and North Wilkesboro. 
Work release cottage residents, who are assigned to a lo- 
cation close to their home towns, do their own shopping 
and cooking under supervision and live much like free 
citizens. 


CONCLUSION 





We have seen that the purpose of the North Carolina 
prison system has evolved considerably since its origin in 
1868. While it has continued to provide punishment, 
deterrence to crime, and secure incapacitation of offend- 
ers, as required by our criminal laws, its objective in han- 
dling those offenders committed to its care has changed 
considerably. This objective was first to provide an alter- 
native to custody in local jails, later to make the prison 
system pay for itself through inmate labor, and most re- 
cently, to rehabilitate offenders to the extent possible 
consistent with security and public safety. 

In the early 1970s, with the entire concept of rehabili- 
tation subject to criticism and re-examination, the Divi- 
sion of Prisons has searched for a new policy direction. 
While favorably inclined to programs such as work re- 
lease, which tend to reduce the bad effects of prison life 
without unduly threatening public safety or requiring 
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large expenditures, the Division has tended to undertake 
other kinds of rehabilitative programs only when they 
have proved their value in pilot projects (like the satellite 
mental health center) or when they afford administrative 
efficiencies (like regionalized reception and diagnostic 
centers for misdemeanants, and consolidated pre-release 
and aftercare service). Thus, while rehabilitation remains 
a primary goal of the Division of Prisons, it is not held to 
with blind faith; program planning today has a strong 
element of administrative realism and pragmatism. 

Giving due credit to the pragmatic element in prison 
programs today, it is still possible to see a number of ways 
in which North Carolina’s adult correctional system‘ is 
moving toward the kind of transformation envisioned in 
the article by Dr. Halleck — although it is fair to say that 
the system has a long way to go. 

To summarize the prison programs described above, 
we can use Dr. Halleck’s list of possible approaches to 
rehabilitation: An offender’s behavior can be changed 
(1) by changing his biological state with drugs and psycho- 
surgery (which Dr. Halleck does not recommend), (2) by 
changing his environment to encourage learning new be- 
havior, (3) by reducing the amount of stress he experi- 
ences, and (4) by providing him with new insight about 
his own motivation and the way he affects others in his 
environment. In Dr. Halleck’s view, behavior change is 
best achieved outside prison walls; he favors treatment of 
most offenders in “half-way houses, group homes or com- 
munity clinics.” 


1. Changing the offender’s biological state. North 
Carolina prisons do not use psychosurgery at all and do 
not employ psychoactive drugs to change behavior. These 
drugs are administered only to those few inmates who 
have been medically diagnosed as having mental disor- 
ders treatable with drugs. This practice is consistent with 
Dr. Halleck’s position. 


2. Changing the offender’s environment to promote 
learning new behavior. One example of this behavioral 
approach in North Carolina prisons is the behavioral con- 
tracting system, in which privileges are obtained by 
achieving some behavioral objective the offender sets for 
himself. Other examples are work release and study re- 
lease, in which the offender leaves the prison environ- 
ment and participates in work or study with others in the 
free community. Presumably, the work release or study 
release experience — which in itself is a reward for good 
behavior while in prison —also has the effect of showing 
the offender what kinds of conduct are rewarded “on the 
outside.” 


3. Reducing the amount of stress the offender expert- 
ences and utilizing insight therapy. One of Dr. Halleck’s 
main points is that the experience of being in prison 


4. Probation and parole programs are not included in this discus- 
sion. 
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produces great stress on the inmate, “massively negating” 
intimacy, assertiveness, and autonomy. To alleviate this 
stress, Dr. Halleck recommends greater use of psycho- 
therapy in prison, especially group therapy, family 
therapy, and academic and vocational training. Academ- 
ic and vocational training is a mainstay of correctional 
treatment in North Carolina. Group therapy and family 
therapy have been employed only in the satellite mental 
health center, but are expected to be used more widely as 
satellite mental health care expands to new areas within 
the prison system. The policy of the Division of Prisons is 
to encourage the partial or complete return to the free 
community of those offenders who have shown a readi- 
ness to become law-abiding citizens through the use of 
conditional release, “re-entry parole,” work release, and 
study release ; this policy tends to reduce the stress caused 
by the prison experience. The inmate grievance proce- 
dures now being developed for use within the Division of 
Prisons are hoped to provide a “safety valve” for tension 
and thus reduce stress. The planned building program, 
emphasizing quarters with greater privacy, may also re- 
duce stress. The Division continues to emphasize the 
work release program, which is one of the ways Dr. Hal- 
leck suggests might be used to reduce stress upon return 
to the community. The pre-release and aftercare services 
program is aimed at increasing the ex-offender’s employ- 
ability and also his ability to cope with other problems 
once he returns home. 


4. Treatment of offenders in the community rather 
than in prison. Community treatment of offenders is still 
a fairly new concept in North Carolina but is rapidly 
gaining acceptance. If work release or study release can 
be considered “treatment,” in the sense that exposure to 
student or working life in the free community can be 
beneficial to the offender, then a large segment of the 
prison population is receiving a type of community treat- 
ment already. Although they affect only a few inmates, 
the work release cottages for female work releasees are 
probably similar to the “half-way houses” or “group 
homes” mentioned by Dr. Halleck. The satellite mental 
health center in Mecklenburg County has been a success- 
ful experiment in treating the psychological problems of 
offenders close to their home community, although be- 
cause those treated have remained in the custody of the 
Division of Prisons, the satellite center is probably not a 
“community clinic” of the kind Dr. Halleck means. The 
program that is perhaps closest to the kind of community 
program Dr. Halleck has in mind is the pre-release and 
aftercare services program. This program does involve a 
certain amount of “de-carceration” in the form of 90-day 
early release for qualified inmates, plus service for early 
releasees during the 90-day period and also for those ex- 
offenders who want help after their prison obligation has 
been discharged. It seems entirely possible that programs 
like these may provide a model for a greatly transformed 
penal system as North Carolina continues to search for 
solutions to the problem of crime. 





THE NORTH CAROLINA PAROLE SYSTEM 





J. Mac Boxley, Foil Essick, and Meredith F. Miller 


PAROLE in North Carolina is the release of a prison in- 
mate after a portion of his sentence has been served, 
under the supervision of the Parole Commission and its 
officers, to an approved plan of residence and employ- 
ment under provisions that permit the parolee to be 
returned to prison if the terms and conditions of parole 
are violated. Justification for parole lies in the probability 
that the offender has been rehabilitated and that re- 
leasing him will be compatible with the community wel- 
fare as well as the prisoner's. The concept of parole in this 
country has undergone much change and, as crime has 
increased, some outspoken critics of the criminal justice 
system have seriously questioned the effectiveness of pa- 
role. Before examining the use and effectiveness of parole 
in North Carolina, it is helpful to understand the de- 
velopment of parole in this state. 


THE PAROLE COMMISSION 





The Constitution of North Carolina adopted in 1776 
empowered the Governor to grant pardons and reprieves, 
but not commutations.! This provision of the Constitu- 
tion was continued in effect until 1868, when a new con- 
stitution was adopted. The new constitution provided for 
the Governor to grant not only pardons and reprieves but 
commutations as well. 

For years the Governor, acting under his constitu- 
tional power of pardon, granted parole to prison inmates, 
and the Supreme Court held that a parole was a condi- 
tional pardon and therefore an executive function.? 

The first parole legislation for North Carolina was en- 
acted in 1917 when the General Assembly established an 
Advisory Board of Parole to act in an advisory capacity to 
the Governor. In its first years, the parole program had 
little structure and was not notably successful. 

In 1925 the General Assembly provided the Governor 
with a full time Commissioner of Pardons who assisted 
the Governor in connection with applications for pardons, 
paroles, commutations and reprieves, but the real 
beginning of parole in North Carolina was in 1933-35, 
when new legislation was passed that provided functional 
parole machinery. The new legislation provided for a 


1. See State v. Twitty, 11 N.C. 194 (1825). 
2. State v. Yates, 183 N.C. 753 (1922). 


Commissioner of Paroles to administer the program 
under the direction of the Governor, established criteria 
for parole selection, and provided for an investigative 
staff to assist the Commissioner in processing cases for 
parole and a staff of field supervisors to assist those pa- 
roled by the Governor in becoming law-abiding citizens. 
Thus, with the assistance and cooperation of welfare, law 
enforcement, and court officials, an effective statewide 
parole system had been launched. 

By 1953 the system had outgrown this arrangement, 
and the General Assembly in that year created a three- 
member Board of Paroles as an independent parole 
agency. The intention of the sponsors of this legislation 
was to transfer the authority to grant, revoke, and termi- 
nate paroles to this board, but before this could be done 
it was necessary to remove the power of parole from the 
Governor. This was accomplished by a constitutional 
amendment approved by the electorate in 1954, and the 
1955 General Assembly implemented the parole law by 
providing for a three-member Board of Paroles 
appointed by the Governor with full parole power. Effec- 
tive July 1, 1974, that body has been renamed the Parole 
Commission, and it now has five members appointed by 
the Governor for four-year terms. North Carolina’s 
parole agency is now more in line, in terms of size, with 
the parole agencies of most other states, which have five 
members or more. North Carolina has one of the largest 
prison populations in the nation, and until the Parole 
Commission was enlarged, its members were reviewing 
more cases per member than the parole board members 
in any other state except Texas. 

The Parole Commission is responsible for granting 
paroles, both regular and temporary (G.S. 148-52), and 
granting approval for work release (G.S. 148-49.1). It is 
also responsible under G.S. 148-33.1 for granting condi- 
tional release to those committed youthful offenders who 
are eligible for it. Having determined which prison in- 
mates are suitable candidates for parole and granting 
that parole, the Commission supervises the activities of 
those who are released in an effort to help them move 
successfully back into society and to protect society 
against possible future criminal acts. 

The law (G.S. 148-58) provides that inmates shall be 
eligible for parole when they have served one-fourth of 
their sentence, if their sentence is determinate, or one- 
fourth of their minimum sentence if the sentence is in- 
determinate; except that any inmate sentenced for life 
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before April 8, 1974, must serve 10 years of his sentence 
before he is eligible for parole consideration, and an in- 
mate sentenced for a life term after that date must serve 
20 years before he is eligible to be considered for parole. 
Only actual time served is considered in the one-fourth 
requirement. The Parole Commission follows a policy of 
reviewing each case 60 days before the one-fourth of the 
sentence has been served. All inmates sentenced for 12 
months or more come up for review automatically. If an 
inmate’s sentence is less than 12 months, the Commission 
will not consider him for regular parole unless he or 
another interested party requests review. The Commis- 
sion does, however, consider these cases for pre-release 
and after-care services. In 1973, the Commission (then 
Board) reviewed approximately 1,500 cases a month for 
all types of release consideration. The number considered 
per month during the first five months of 1974 is much 
greater than the number reviewed in the same period for 
1973, which reflects the Commission’s attempt to review 
inmates’ cases more frequently. 


Parole provides an orderly process by which a large 
percentage of inmates may be returned to the 
community. Parole insures an approved residence and 
work plan and essential supervision that would otherwise 
be unavailable to an inmate. In considering inmates for 
parole, the Commission takes many factors into account. 
Among them are the nature and circumstances of the 
crime for which the inmate was convicted; his previous 
criminal and court record; his conduct and attitude while 
in prison; length of time served; and available psychiat- 
ric and medical information. The Commission also con- 
siders the information that it obtains on the inmate's 
social and economic background from the community in 
which he lived, which helps it understand the person 
being dealt with and how the community will react to his 
return to the free society. The Commission's impression, 
gained through personal interviews, of how stable the in- 
mate may be, what his attitudes are, and how able he is to 
exercise self-control is another important factor. The 
Commission further considers facts submitted by correc- 
tional officials, how much the inmate needs supervision, 
how willing and able he is to follow supervision, the par- 
ticular job and residence plan made for him, and other 
items that appear relevant. In deciding whether to grant 
parole, the Commission tries to consider the inmate’s 
total situation. This is an important decision that the 
Commission makes, and it must bear the responsibility 
for that decision. 


Even as it is responsible for granting parole, the Parole 
Commission is also responsible for revoking, terminating, 
and suspending paroles (G.S. 148-61.1), if the parolee 
violates the conditions of his release. As a result of two 
recent United States Supreme Court decisions extending 
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due process considerations to revocation procedure,3 
parole officials now must conduct due process preliminary 
and Commission revocation hearings for a parolee who 
violates the conditions of his release. The Commission 
holds its hearings at Central Prison every Wednesday; it 
hears about seven cases a week. In 1974 the Commission 
proposed legislation ultimately enacted by the General 
Assembly to give the Commission discretion to permit 
appointment of counsel for indigent parolees in certain 
cases at these revocation hearings. 


THE PAROLE ORGANIZATION 





The Parole Commission’s work is based on the work of a 
parole organization that operates throughout the state. 
Its personnel are responsible for doing background inves- 
tigation on inmates, helping them plan and prepare for 
re-entry into the free community, and aiding and super- 
vising them after their release during the parole period. 


Analysts. Nine case analysts and one chief analyst help 
the Parole Commission review cases. Their primary func- 
tions and responsibilities include reviewing new cases, 
computing eligibility dates, setting cases for review, 
holding hearings, and analyzing file materials for presen- 
tation to the Commission. The case analyst hears in- 
terested parties argue for either granting or denying an 
inmate parole, assimilates and analyzes information re- 
ceived from the field, and then prepares a memorandum 
containing the substance of this information. The memo, 
as well as the entire file, is then available for all Commis- 
sion members to review when the case comes before the 
entire Commission for a decision. 

Case analysts also conduct the correspondence in each 
case for the Commission and the Governor. In addition, 
they initiate investigations at the Commission’s direction, 
obtaining versions of the crime, social background 
information, comments of officials, and approval of job 
and residence plans. They also initiate investigations of 
cases for executive clemency. Once such information has 
been obtained, case analysts analyze the data and present 
recommendations to the Commission. Case analysts are 
assigned to inmates according to alphabet. Each analyst 
now carries an average caseload of about 1,300 cases. 


Field Services and Supervision. When inmates are pa- 
roled, they are placed under the supervision of the 


Commission’s parole officers and remain under 
supervision until parole is terminated or revoked. To 
provide adequate supervision and administration, the 
state is divided into six divisions with a divisional parole 


3. Gagnon v. Scarpelli, 411 U.S. 778 (1973); Morrisey v. Brewer, 
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officer supervisor in charge of each division. Each 
supervisor has one assistant supervisor. In the six divi- 
sions there are a total of 101 parole officers, and over-all 
responsibility for parole field services is vested in a chief 
and an assistant chief parole officer. 

Before the parole officer removes him from the prison 
unit, the Parole Agreement is explained to the inmate 
and he signs the agreement. The parole officer then gives 
the unit superintendent the authority to release the 
inmate to his custody. After discussing the proposed plan 
with the parolee, the parole officer delivers him to his 
place of residence, and then takes him to his place of em- 
ployment. The conditions of employment are then ex- 
plained and any attendant problems are worked out. 

The parolee is required to submit a written monthly 
report to the parole officer, who in turn submits periodic 
written reports to the Commission and maintains general 
supervisory responsibilities for the parolee. 

Parole officers also interview inmates as the Commis- 
sion requests; conduct pre-parole, pardon, commuta- 
tion, and special investigations at the Commission’s re- 
quest ; investigate each complaint filed against the pa- 
rolee and submit written reports to the Commission ; 
participate in preliminary hearings with parole super- 
visors, parolees, and interested parties; participate in 
parole-revocation hearings before the Commission; and 
submit recommendations for terminating successful 
cases. 

Investigative areas include parole, temporary parole, 
work release, reinstatement, detainer, transfer for in- 
state and out-of-state acceptance, pardon, commutation, 
and permanent-injury investigations. These pre-parole 
investigation reports include such information as version 
of crime, social and economic background, proposed 
residence and employment, and evaluation of these 
plans, reports on social attitude from prison personnel, 
and community sentiment. 


LENGTH, REVOCATION, AND DISCHARGE OF 
PAROLE 





The parole period is usually from one to five years, but 
the minimum by law‘ in every case is one year. The 
Parole Commission may extend the parole period beyond 
five years if a longer period of supervision seems 
advisable. When a parole is terminated, the parolee is 
granted a discharge that also terminates the sentence or 
sentences under which he was paroled and his citizenship 
is automatically restored.5 The Parole Commission deter- 
mines when a parole should be terminated, basing the 
decision upon the parolee’s performance while under pa- 
role supervision. 

When a parolee is alleged to have violated the technical 
conditions of his parole, a preliminary hearing is held by 


.C. GEN. STAT. § 148-58.1. 
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a division supervisor or his assistant from an adjoining 
division to establish the facts. If the facts show that the 
parolee has not violated the conditions of the parole, he 
is continued on parole. But if the facts are sufficient to 
indicate that the parole conditions have been violated, 
the case is referred to the Parole Commission for further 
consideration. 

The Commission hears revocation cases once each week 
and attempts to have at least two members present. In 
cases in which the parolee has been convicted in court of 
a new crime while under parole supervision, the Commis- 
sion has the authority to determine whether the original 
sentence is to be served at the expiration of the new 
sentence or served concurrently with the new sentence. 
Counsel may plead on behalf of the parolee at both the 
preliminary and Commission hearings. In 1974 the 
General Assembly® authorized the Parole Commission, 
in its discretion, to appoint counsel for indigents at revo- 
cation hearings when the parolee claims not to have 
committed the alleged violation, when he claims there 
are substantial mitigating matters surrounding the of- 
fense, or when he is incapable of speaking effectively for 
himself. 

Temporary parole is a program of release of inmates 
from prison confinement for a definite period of time in 
cases of critical illness in the immediate family, release 
for physical examination and/or treatment, release to a 
Veterans Administration facility, for pre-release and 
after-care services, and in certain cases when release is 
appropriate before a regular parole eligibility date. Tem- 
porary paroles or “leaves of absences” are also issued for 
more specific and unique purposes to meet definite needs 
of the inmate or his family. Investigation, analysis, and 
evaluation is required in each case of temporary parole. 
The inmate is eligible for consideration for such an 
abbreviated parole as soon as he enters the prison system. 


OTHER PAROLE COMMISSION 
RESPONSIBILITIES 





The Parole Commission also has responsibilities other 
than the paroling of inmates. These include its respon- 
sibilities for indeterminate sentence conditional release, 
for the release of those committed for habitual public 
drunkenness, for the release of committed youthful of- 
fenders, and for work release. 


The Indeterminate Sentence Conditional Release pro- 
gram permits inmates who have been given a sentence of 
indeterminate length to be placed on parole after they 
have served the minimum portion of their indeterminate 
sentence. The parolees can be placed under parole super- 
vision until the maximum length of their sentence would 
have been served. The parole field staff investigates, 
analyzes, and evaluates an inmate after he has served the 


6. N.C. Sess. Laws 1973, Ch. 1116. 
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minimum portion of an indeterminate sentence, and, 
with the Complex Committee (staff committee of correc- 
tions and parole officials), determines whether he is a 
good prospect for a conditional release until his 
maximum sentence would be served. The Parole Com- 
mission makes the ultimate decision, but the Division of 
Prisons must first recommend release. 


Public Drunk. The Commission assists the Division of 
Prisons with the supervision of an offender who receives a 
sentence of 30 days to six months. One who receives such 
a sentence as a habitual drinker may be released under 
supervision after he has completed the minimum of 30 
days’ flat time. In 1972, 281 inmates were released under 
this program, and in 1973 approximately 132 inmates 
were released. 


The Committed Youthful Offender program provides 
for the youthful offender whom the judge considered to 
need some correctional treatment and punishment but 
for a period no longer than necessary for the Commission 
to determine readiness for conditional release. Almost 
immediately after the committed youthful offender's 
entry into a youthful offender institution, the Parole 
Commission conducts a _ preliminary investigation, 
including the version of the crime and social and econ- 
nomic background for use in diagnostic studies. Also 
from this point of entry, the institutional parole officer 
begins working with the committed youthful offender 
with a view toward release. He contacts the family and 
prospective employers and may develop plans related to 
correctional treatment while the youth is still confined. 
Conditional release supervision of the committed 
youthful offender is very much like parole supervision. A 
committed youthful offender becomes eligible whenever 
the Department of Correction recommends to the 
Commission that he is ready for a period of supervised 
freedom. Approximately 600 committed youthful of- 
fenders were released under this program in 1973. 


Work Release is a program under which an inmate 
goes to employment in the community during the day 
and returns to prison custody at night. The Commission 
participates in investigating, analyzing, evaluating, and 
approving applications for work release. The purpose of 
the program is to reintegrate the inmate into the com- 
munity, help him earn his own money, continue contact 
with the community, and support his family while serving 
his sentence. While on work release, the inmate is re- 
quired to pay $3.45 per day for his room and board in 
prison and to pay for his transportation to and from 
work. Work release is often used as a stepping-stone to 
parole. In 1973, the Commission approved 1,895 inmates 
for participation in the work-release program, and the 
Division of Prisons placed 2,295 inmates on work release 
in arrangements that did not require Commission ap- 
proval. The Commission looks upon work release as one 
of the finest programs now available to inmates to demon- 
strate their readiness for return to the community. 
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SPECIAL PAROLE SERVICES 





The Pre-Release and Aftercare Services program pro- 
vides an individualized treatment plan of pre-release aid 
and post-release aftercare services to eligible inmates who 
face unconditional discharge from the North Carolina 
correctional system. Services available to inmates about 
to re-enter society include vocational aptitude and in- 
terest testing ; employment counseling; help in finding a 
job ; counseling ; help in finding a place to live and in re- 
moving various financial and legal encumbrances, so that 
the inmate’s legal status is cleared; referral to such 
community agencies as may be needed; re-entry super- 
vision on a personal basis; and follow-up contact when 
the inmate is released for up to one year, which is a 
unique service previously not offered in this state. 
Charlotte, Greensboro, Raleigh, Wilmington, and 
Asheville all have pre-release and aftercare centers. A 
Director of Pre-Release and Aftercare Services has state- 
wide responsibility for general administrative supervision 
and coordination of all project activities. A total of thirty- 
one field service counselors and additional counseling 
staff members at the five centers serve under his direction. 


The Volunteer Parole Aide Program involves young 
lawyers, Jaycees, and other interested people in a plan to 
provide one-to-one relationships with paroled offenders 
who need a degree of support that professional parole 
officers with heavy caseloads cannot always give. The 
volunteer effort serves as a back-up resource for parole 


officers. During its first year, this program, which is 
funded by the Governor’s Committee on Law and Order 
and the American Bar Association, has had the modest 
goal of matching 100 volunteers in participating com- 
munities with parolees on a one-to-one basis. The pro- 
gram has already begun in Raleigh and Charlotte, and 
similar ventures will be started in Greensboro, Asheville, 
and Wilmington. It is hoped that the program will help 
further reduce the recidivism rate of ex-offenders. 


Interstate Parole Compact. Another area of Commis- 
sion activity involves North Carolina’s membership in the 
Interstate Parole Compact, which provides for the legal 
and business-like cooperation among the 50 states — plus 
the Virgin Islands, Puerto Rico, and the District of 
Columbia—in supervising parolees. It also permits 
parolees to move from one state to another where they 
may have a better opportunity for adjustment. It pro- 
vides a uniform method for cooperation among the states 
with respect to: 

1. Prior investigation before an inmate may be permitted 
to go into another state to live and work. 
. Acceptance of supervision by the receiving state. 
. Semiannual supervision reports to the sending state on 
parolees under supervision. 
4. Apprehension and return to the paroling state of those 
who violate the conditions of their parole. 
The Interstate Compact has enabled the parole depart- 





ments to effect the return of parole violators without the 
delay and expense that is inherent in the extradition proc- 
ess. 


PUBLIC RELATIONS 





The Parole Commission makes a great effort to give in- 
formation and develop understanding. Members of its 
staff give speeches to clubs and schools throughout the 
state, and they speak to training schools for law enforce- 
ment officers from three to four hours weekly about nine 
months a year. Obviously, the Commission believes that 
public knowledge of its program can mean support of 
and better performance by its staff. 


IN A RECENT ARTICLE in Reader's Digest,’ a leading 
critic of parole, Professor Herman Schwartz, suggested 
that parole be abolished. While containing some valid 
criticisms of the parole process in this country, Schwartz’s 
article does not appear generally applicable to North 
Carolina. One of his contentions that appears valid in 
North Carolina is that traditionally only about 3% per 
cent of the total dollars spent in the corrections area are 
spent on parole programs. His criticism that inmates in 
many states are not advised of the reasons for their pa- 
role decision is not true in North Carolina. Here when the 
Commission declines to grant parole, an inmate is given 
written notice of the decision, with the reasons for the 
refusal. Another major criticism not applicable to North 
Carolina is that parole boards persist in thinking they can 
compel good behavior by requiring parolees to sign 
agreements to abide by certain regulations that are not 
tailored to the individual's particular situation. In 1973 
the North Carolina Parole Commission conducted a na- 
tional survey in an attempt to modernize its parole agree- 
ment and has revised its agreement to reflect more realis- 
tic requirements of the parolee. The American Bar 
Association recently published a report on parole agree- 


7. Herman Schwartz, “Let’s Abolish Parole,” Reader's Digest 103, 
no. 616 (August, 1973), 185. 


ment conditions throughout the United States that in- 
cluded a model agreement that closely parallels North 
Carolina’s agreement.8 Finally, Professor Schwartz's 
suggestions regarding revocation of parole and commun- 
ity supervision have previously been implemented in this 
state. 

During 1973 in North Carolina, 2,286 paroles were 
granted and 530 committed youthful offenders given 
their conditional release, all of whom each came under 
the supervision of parole supervision staff. During this 
same time, 2,026 parolees had their parole terminated. 
The number of individuals under parole supervision dur- 
ing 1973 averaged 4,904. The Commission operated in 
1973 with a budget of $1,981,313, with a per-day operat- 
ing cost of $5,428.25. The per-day cost of supervising each 
parolee was approximately $1.10, as compared with the 
$10.03 per day cost of confining one inmate in the Divi- 
sion of Prisons. Per parolee, parole supervision therefore 
cost $8.93 less than the cost of keeping him in prison per 
day—for a total saving during the calendar year of 
$15,984,342.80. Because these people were out of prison 
and holding jobs, approximately $181,542.86 in welfare 
grants to parolees’ families were terminated. Also, it is 
estimated that parolees under supervision in 1973 earned 
approximately $14,239,961.76 of taxable income. It 
seems clear, then, not only from a humanitarian point of 
view but also from a business viewpoint, that parole in 
North Carolina is an effective alternative to continued 
confinement that better serves the inmate and the com- 
munity and increases the likelihood that the inmate will 
not return to prison. 

In 1974 the General Assembly, as part of Phase Two of 
state reorganization, combined the offices of parole and 
probation. While this merger offers opportunity for con- 
tinued improvement in the parole area, at the time this 
article was written the details of the merger remained to 
be worked out. 


8. Resource Center on Correctional Law and Legal Services, ABA 
Commission on Correctional Facilities and Services, Survey on Parole 
Revocation Procedures (1973). 


COURTS AND THE CRIMINAL JUSTICE SYSTEM 





[continued from page 39] 


tion in nonpartisan elections in which the judge runs un- 
opposed on the sole question of his record in office. 


Such a selection plan has been called a “capstone” to 
North Carolina’s system for the administration of justice. 
In this nation millions of dollars have been spent in re- 
search, experimentation, and other efforts to find a short 


cut or some easy way to administer justice better. In the 
final analysis, all problems and all solutions come back to 
the person on the bench. The quality of justice will go up 
or down in direct proportion to the quality of those who 
administer it. Much progress has been made, but a lot 
remains to be done. 
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THE CRIMINAL JUSTICE SYSTEM IN NORTH 
CAROLINA: SUMMARY AND COMMENT 





Mason P. Thomas, Jr. 


THE NINE ARTICLES in this issue of Popular Govern- 
ment discuss definitions and extent of crime, diversion, 
and several component parts of the criminal justice 
system, including the courts and corrections. The major 
significance of these articles may be that this is the first 
time that this type of analysis of the criminal justice sys- 
tem in North Carolina has been made; perhaps they 
presage a new awareness of the problems within the 
criminal justice system and a new commitment to trying 
to solve those problems. This analysis is not complete, for 
several significant parts are omitted. Law enforcement — 
a major component part and the typical point of entry 
into the criminal justice system—is not discussed. 
Probation, a significant program of community-based 
corrections, is also omitted. 

A major strength of this issue is that it contains 
information, evaluations, legal analyses, and program 
summaries from a variety of types of professionals —edu- 
cators and legal researchers, two attorneys who write 
from opposing points of view as district attorney and 
private defense counsel, a psychiatrist who examines the 
issue of rehabilitation, a prison program administrator, 
and an official who is a decision-maker in paroles. 

The authors differ in their professional training and 
perspective. Several of the articles raise important issues 
concerning definitions of crime, objectives of the criminal 
justice system, and the possibility of rehabilitation in cor- 
rections. Thus, an appropriate function for this summary 
is to identify some important issues that have been raised 
for future discussion, thought, and possible reform and 
perhaps also to suggest some opportunities for reform 
within North Carolina. 


ISSUES FOR FURTHER THOUGHT AND STUDY 





1. What is a crime in North Carolina? Some readers 
will be surprised to learn that crime is defined in the 
North Carolina statutes to include a wide variety of types 
of behavior. Some behavior defined as crime is dangerous 
to persons or property; other behavior defined as crime 
harms only the participants, if anyone—the so-called 
“victimless crimes.” Criminal conduct in North Carolina 
includes such acts as traffic violations, public drunken- 
ness, certain sexual behavior between consenting adults, 
rape, murder, failure to clean milk bottles after emptying 
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them, and participating in more than one dance mara- 
thon within a forty-eight-hour period. 


2. What kinds of human behavior should be legally 
defined as criminal? There are a number of points of view 
on this issue. Some would include only behavior that is 
dangerous to persons or property; others would include 
behavior that is disapproved on moral grounds or acts 
(such as being drunk in public) that offend our sensibil- 
ities or suggest a need to protect the actor from himself. 

Several of the articles force the reader to ask whether 
North Carolina legislation through the years has tended 
to overcriminalize human behavior. One concludes that 
this has happened out of habit rather than as a result of 
thoughtful and serious planning. Further, it appears that 
alternative strategies, such as civil sanctions, to 
discourage undesirable behavior have not been ade- 
quately considered. 

The reader is also forced to conclude that overcrimi- 
nalization of human behavior (such as including traffic 
offenses as crimes) has contributed to crowded dockets 
and congestion in the court system. For example in the 
district court, traffic cases accounted for 60 per cent of the 
work load in 1973. Could an administrative agency han- 
dle these cases more efficiently without attaching the 
stigma of a criminal conviction upon the traffic violator? 


3. What ts the purpose of defining certain behavior as 
a crime? When one examines General Statutes Chapter 
14, which contains the North Carolina criminal code, he 
must conclude that it is a series of statutes defining 
criminal behavior and establishing penalties that were 
viewed as appropriate in relation to the seriousness of the 
offense. In other words, the existing criminal law is clear- 
ly punitive. Yet the criminal justice system and the cor- 
rection program may have other related purposes, in- 
cluding reformation, intimidation, incapacitation, deter- 
rence, moral re-enforcement, and retribution. 

The essential point is that we were not always clear on 
our purposes or objectives. Further, if the criminal jus- 
tice system has a clear purpose, such as deterrence, we do 
not often stop to measure objectively whether the system 
achieves this purpose. After years of enacting legislation 
to enlarge the kinds of human behavior defined as a 
crime, we ought to take a look at the total criminal code 
and consider whether it makes sense. 





The author, a former juvenile judge, works at the Institute in the fields of social services and 
juvenile justice. 


4. What ts the extent of crime and delinquency in 
North Carolina? The best available data on the extent of 
crime relates to “index” offenses (defined by the F.B.I. to 
include burglary, larceny, aggravated assault, robbery, 
rape, and homicide) and comes from arrest reports from 
law enforcement agencies. The 1972 data indicate that 
82 per cent of those arrested were male, 43 per cent were 
white, 57 per cent were nonwhite. The bulk of those who 
commit index offenses are under age 25. Most of those 
arrested for burglary or larceny were under 20. Most 
offenders arrested for aggravated assault or robbery are 
over 24. Those who commit index offenses are primarily 
male, young (often in their teens and usually under 25), 
nonwhite, and poor. 

The rate of crime in North Carolina has grown during 
the last ten years. Apparently age and sex are important 
indicators of which persons will commit crimes. Persons 
between ages 15 and 24 are more likely to commit index 
crimes than older or younger persons. There is no clear 
evidence that an economic recession will increase crime. 

Apparently much crime never gets reported. Thus, the 
amount of actual crime is considerably greater than the 
amount of crime as reported. Assault and rape are the of- 
fenses that most often are not reported. The available 
data suggest that minority groups and lower-income citi- 
zens bear a greater burden of being victims of certain 
types of crimes than middle-class persons; these crimes 
include residential burglary, robbery, larceny with 
contact, and aggravated assault. Being a victim of crime 
is not primarily a white, middle-class problem. 

We have better information about crime, criminals, 
and victims than ever before, primarily because of better 
information systems and technology. Yet we still do not 
have adequate information about what kinds of policies 
and programs are effective in preventing or reducing 
crime. 


5. When should an offender be diverted from the 
criminal justice system? While there has been consider- 
able recent interest in diversion, diversion from the 
criminal justice system is nothing new. Law enforcement 
officers have always diverted selected offenders from the 
system by deciding not to arrest. This selective law en- 
forcement by diversion or by exercising discretion not to 
prosecute is a fact of life. There is no legal authority for 
diversion, and there are no clear standards about who 
should be diverted, when, by whom, and to what alter- 
native resource. 

One possible conclusion is that diversion tends to occur 
when the particular offense is viewed as behavior that 
should not be included in the criminal justice system. 
Thus, to avoid consequences that are viewed as too harsh 
for a minor offense, the offender is diverted. The net 
effect of this diversion is to change legislative policy with- 
out any changes in legislation or definitions of crime. 

The opportunity to divert represents power over peo- 


ple. It can be well used or unfairly applied. It permits an 
officer to make decisions based on his own values and 
standards. It can be used to favor middle-class persons or 
others with power or to discriminate against the poor, the 
black, and the powerless. 


Police have always exercised judgment in handling 
arrests, and district attorneys have always had discretion 
in whom they prosecute. The public has limited oppor- 
tunity for information about these decisions, so that it is 
hard for the public to evaluate what is happening, and 
police agencies have had little opportunity for admin- 
istrative review or control over what happens in the exer- 
cise of personal discretion. Yet diversion may have sound 
social value if it is practiced fairly with appropriate 
consideration of the needs of society and of the individual 
offender. One alternative would be a policy of total 
enforcement and prosecution for every violation. Would 
this be better? 


6. What ts crime prevention? The definition of crime 
prevention seems to vary with who uses the term. In any 
event, there is clearly no guaranteed method of crime 
prevention. But the public is much concerned about 
causes and prevention of crime—particularly such of- 
fenses as drug offenses, breaking and entering, and 
larceny—and seems to have a limited commitment to 
evaluating causes of crime and dealing with the complex 
social problems that contribute to crime. 


7. What ts the quality and extent of legal services in 
the criminal courts in North Carolina? The two articles 
on the district attorney and private defense counsel raise 
many important and interrelated issues. What is the ap- 
propriate role of the district attorney? How much power 
and discretion should he have (including docket manage- 
ment, plea-bargaining, discretion to prosecute)? How 
should he be selected? To what extent should his actions 
be subject to administrative review by some other official? 
Which official? The district attorney who writes in this 
issue suggests that the power and discretion of the district 
attorney should be unlimited and that the remedy for in- 
competence or abuse of power is at the ballot box. One 
must ask what kind of information the voters need in 
order to make informed decisions on these issues. 

The article about the role and value of private counsel 
underscores the value and importance of competent legal 
counsel in criminal court. The writer believes in the 
adversary process as the best way to seek truth. He 
assumes that private counsel will always have an appro- 
priate commitment to the interests and rights of the 
client. Nevertheless, there are important unsettled issues 
about equal justice for poor and rich, particularly related 
to the quality of representation when counsel is assigned 
at state expense on the basis of indigency or through the 
public defender program that exists in three judicial dis- 
tricts. 
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8. How is the court system functioning in criminal 
cases? North Carolina has a new court system that is sup- 
posed to be a model from an organizational point of view. 
However, this model assumes that the various personnel 
in the court system (judges, district attorneys, clerks) will 
function efficiently—an assumption that is not always 
warranted. 

The criminal courts of North Carolina have been criti- 
cized on a number of grounds, including unfair 
treatment, abuse of the judge’s discretion in granting 
prayer for judgment continued, poor scheduling of cases, 
repeated appearances by witnesses due to poor planning, 
bonds set that are not necessary to secure the defendant's 
appearance, too many jurors called who then must sit 
and wait, disparate sentences, and unnecessary delays in 
trials. It is significant to note that this is so even though 90 
per cent of the criminal cases were disposed of by guilty 
pleas in 1973. 

Other important issues are pending: the decriminali- 
zation of motor vehicle cases, even though most are han- 
dled administratively in the court system by a guilty plea 
and waiver of trial; numbers of judges in superior court; 
counsel for indigents ; bail reform ; need for a better infor- 
mation system; better physical facilities in courthouses 
and jails; calendaring of criminal cases; and most impor- 
tant of all, improvement in the way that judges are se- 
lected. 


9. Is it realistic to expect rehabilitation of criminal of- 
fenders? The concept of rehabilitation of criminal of- 
fenders in prisons seems to be an unrealistic ideal based 
on simplistic assumptions about causes of crime and a 
view of crime as a symptom of illness under the medical 
model that calls for diagnosis and treatment. In sum- 
mary, there seems little hope for rehabilitation within any 
prison program because of the influences of the prison 
environment on the offender. The prospect for rehabili- 
tation may be better outside the prison setting if more 
careful planning, greater commitment to realistic reha- 
bilitation approaches, and perhaps a greater willingness 
to take calculated risks on behalf of convicted offenders 
are part of the rehabilitation effort. 

The crucial question is who cares about rehabilitating 
criminals. Traditionally, society's primary concern has 
been to separate the offender from the community for the 
protection of ourselves and our property. In general, soci- 
ety does not care about convicted criminals and has been 
unwilling to invest funds in appropriate facilities or in 
modern programs. 


10. How ts the North Carolina prison system doting in 
providing programs for offenders? According to recent 
reports, North Carolina has one of the highest per capita 
prison populations in the United States; this suggests that 
North Carolina criminal courts tend to overuse incarcera- 
tion in prison as a disposition in criminal cases. 

Recent press reports suggest that physical facilities are 
terribly crowded, and that this leads to tensions in state 
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prisons. Further, certain of the physical facilities are 
inadequate in design, old, provide no opportunity for pri- 
vacy, and make a modern program impossible. A very 
important contemporary issue is whether North Carolina 
should build additional secure prisons or more high-rise 
prison facilities or spend its funds on developing com- 
munity programs, or both? What about community 
correctional centers? 


Except for the work-release program, little objective 
information is available about the quality of prison pro- 
grams in North Carolina. When a citizen passes one of 
the smaller prison units, he sees many inmates standing 
around inside security fences with little to do. One must 
ask what program or activity has replaced the former 
road work that was standard? What resources are avail- 
able for diagnosis and treatment of those prisoners with 
psychological or behavioral problems? Are prison pro- 
grams making the convicted offenders better or worse? 


State government reorganization and political change 
have had an impact on corrections in North Carolina. 
Some personnel live with the feeling of insecurity about 
their jobs. Some positions that had been viewed as career 
positions seem to have been redefined to be political posi- 
tions. The 1974 General Assembly enacted legislation to 
implement Phase Two of state government reorganiza- 
tion in the Department of Correction. The thrust of this 
legislation is to consolidate power —including manage- 
ment, planning, personnel, budget, and program —in 
the Secretary. There are understandable growing pains 
with this reorganization effort and problems of commu- 
nication up and down the administrative ladder. Perhaps 
the recent organizational and political changes have ob- 
scured the more important issue—what is the quality of 
the program? 


11. How ts parole functioning in North Carolina? A 
number of recent changes will affect the functioning of 
the North Carolina parole system. The former three- 
member Board of Paroles was an administrative and 
decision-making body that operated somewhat indepen- 
dently within the state Department of Social Rehabilita- 
tion and Control. This body has now become the five- 
member Parole Commission in the Department of Cor- 
rection. The field staff of probation and parole will be 


consolidated in one administrative unit to be known as 
the Division of Adult Probation and Parole, and this 


change will tend to diminish the administrative role of 
the Parole Commission. 


Because of the nature of the parole program, the 
public sees little of its operations and thus has little 
opportunity to evaluate its effectiveness. 


The parole program has recently been under attack as 
being too politicized. This seems to be changing under 
new leadership. Time will tell whether the new organiza- 
tional arrangements really make better use of available 
manpower and provide more effective parole services. 





OPPORTUNITIES FOR CHANGE AND REFORM 





Three separate state-level commissions have responsibil- 
ities to study problems relating to criminal law and cor- 
rections and to propose change and reform. Another state 
agency is responsible for criminal justice planning. These 
four resources are: 


1. Criminal Code Commission. Holding its first 
meeting in December 1970, this Commission concen- 
trated its initial efforts on a new code of pretrial criminal 
procedure. After some modification in the General 
Assembly, this code was enacted by the 1974 General As- 
sembly. The Commission now has an opportunity to 
move on to substantive areas in the criminal law field, 
such as considering which human behavior should be de- 
fined as a crime. 


2. Crime Study Commission. This nine-member 
Commission was established by the 1973 General Assem- 
bly to study how crime in North Carolina could be 
reduced, and has worked throughout the past year. Its 
tasks include studying legislation; collecting information 
on the North Carolina criminal justice system, including 
law enforcement, courts, and corrections; and making 
recommendations to achieve reduction of crime. This 
Commission has staff and offices located in the State 
Legislative Building in Raleigh. 


3. Commission on Sentencing, Criminal Punishment, 
and Rehabilitation. This seventeen-member Commission 
was established by the 1974 General Assembly and given 
a broad charge to study various aspects of juvenile and 
adult corrections, including diversion and alternatives to 
incarceration. It meets regularly and concerns itself with 
the numbers of persons in North Carolina prisons, new 
approaches to sentencing—such as “split sentencing,” 
and the various programs of rehabilitation provided 
through adult and juvenile institutions. 


4. Governor's Committee on Law and Order. Certain 
federal funds are available for crime and delinquency 
prevention, diversion, community-based programs, 
juvenile and adult probation, training of corrections per- 
sonnel, court services, legal services for the indigent, 
court administration, docket management, improved in- 
stitutional programs, and other purposes. In North 
Carolina these funds are administered through the 
Governor’s Committee on Law and Order. This state 
agency has developed comprehensive plans in juvenile 
justice, law enforcement, court administration, and cor- 
rections that will determine priorities for available fed- 
eral funding within North Carolina. This type of planning 
and funding will provide opportunities for reform 
through effective leadership. 
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‘Were planting for 
the future. 


During the past decade we at R.J. 

Reynolds have provided more than 
$1,300,000 for agriculture research at 
major southeastern universities. 
We’ ve done this because we feel that 
research, like seed, needs to be nur- 
tured and carefully tended to achieve 
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been used to fund research in many 
areas including the methods of using 
pesticides, disease control and to- 
bacco harvesting procedures. They 
have also helped 48 graduate students 
to achieve higher degrees, many of 
whom have gone on to work in to- 
acco research or agri-business. So 
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we feel that our funding is bearing 
fruit. Not just for us, but for all seg- 
ments of agriculture. 


Winston-Salem, North Carolina 











